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GASKIN ELLIS, Plaintiff in Error, 
versus 
NEW AMSTERDAM CASUALTY· OOMP ANY, A COR-
PORATION, Defendant in Error. 
--·-
PETITION FOR A WRIT: OF ERROR. 
'l"'o the Honorable Justices ofthe Supreme Court of .Appeals 
of Virginia: · 
-
Your Petitioner, Gaskin Ellis, a citizen and resident of the 
State of Virginia, respectfully represents unto your Hon-
ors that he is aggrieved by the judgment of the Circuit Court 
of the City of Suffolk, Virginia, rendered on the 14th day 
of July, 1936, in a certain action-· at law therein pending, 
in which Gaskin Ellis was Plaintiff and New Amsterdam 
Casualty Company, a corporation, was Defendant. The jury 
returned a verdict in favor of the. Plaintiff, Gaskin 'Ellis, 
against the Defendant, New Amsterdam Casualty Company, 
a corporation, for the sum of $9,350~00, with interest thereon 
from June 17, 1935, until paid, together with the cost of Court 
in the Circuit Court of Nansemond County in the amount of 
$55.70, and the cost of Court in this action. On motion of 
the Defendant, New Amsterdam Casualty Company, a corpo-
~---
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ration, the Court set asra:·''tli:e verdict of the jury and entered 
judgment for the Defend~ht, to which action of the Court in 
setting aside the verdict and entering judgment for the De-
fendant, the Plaintiff duly excepted. 
STATEMENT OF THE C.A.SE. 
The Defendant in error, on the 15th day of September, 
1933, issued to S. Jaffe an automobile liability insurance policy 
covering a Chevrolet light delivery truck owned by S. Jaffe. 
The policy was in full force and effect from September 15th; 
1933, until September 15th, 1934, the premium on said policy 
of insurance being substantially higher than the premium 
on a like policy issued for pleasure use. The pertinent pro-
visions of said insurance policy-and~pplication therefor be-
ing as follows : I • 
Application 
. "H. 0. No. 
Policy No. L.. A. 284235 
Former H. 0. No. 
Former Pol. No. 
Schedule of Statements 
STATEMENT 1: Name of Assured, S. Jaffe. 
STATEMENT 2: Residence of named assured, Suffolk, 
Virginia, N ansemond County. 
STATEMENT 3: Business address of named Assured, 
Suffolk, Virginia. 
STATEMENT 4: The named Assured is, Individual. 
STATEMENT 5: The tern1 of this Policv shall be from 
September 15th 1933 Sept. 15th, 1934, at twelve and one min· 
ute o'clock A. M., standard time, as to each of said dates, 
at the place where any automobile or trailer covered hereby 
is being used. 
STATEMENT 6: The liability of the Company, as respects 
each automobile shall be limited: 
(a) Under Insuring Agreement ( 1) to Ten Thousand and 
00,1100 Dollars ($10,000.00) for one person injured or killed, 
and subject to that limit for each person, the Company's to-
tal liability on account of any one accident resulting in bodily 
injuries or death to more than one person shall be limited to 
Twenty Thousand and 00/100 Dollars ( $20,000.00). 
.,.·. 
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Premium for 
Descriptive Motor Year Style of Body 
Trade Name Numbe,r Model Capacity if Insuring Insuring 
commercial car Agreement Agreement 
Chevrolet 2834944 1931 and/ or trailer (1) Lia. (2) P. D. 
Serial 12AL69480 Truck% ton 32.20 13.00 
Light Delivery 
(3) None 
Premium for Insuring Agreements (1), (2) ... 32.20 13.00 
Total Premium for this Policy, Forty-five and 20/100.45.20 
STATEMENT 8: The occupation or Business of the named 
Assured is Merchant (furs and hides). 
STATEMENT 9: The purposes for which the above de-
scribed automobiles or trailers are· to be used are Commer-
cial De~ivery." 
Automobile Liability Policy of Insurance 
~'New Amsterdam Casualty Company 
A Stock Con1pany 
(Hereinafter called the Oompany) 
GENERAL AGREEMENT-Does hereby agree with the 
named Assured as respects bodily injuries or death suffered, 
or alleged to have been suffered, by any person or persons 
other than the named Assured as the result of accidents oc-
curring in the continental limits of the United States and 
Canada while this Policy is in force, by reason of the own-
ership, maintenance or use of any automobile or trailer de-
scribed in the Schedule of Statements, including the loading 
and unloading of such automobile or trailer; 
PERSONAL INJURY-(1) To Insure the A~sured, sub-
ject to the limitations and conditions hereinafter provided,. 
within the limits expressed in the Schedule of Statements, 
against loss from the liability imposed by law upon the Ail-
sured for damages on account of such injuries or death; 
EXPENSES-( 6) To Pay all expenses, irrespective of the 
limits expressed in the Schedule of Statements, incurred by 
~-
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the Company in defending any suit described in the preceding 
paragraph, including any costs taxed against the Assured in 
su~h defense, the premiums on dissolve attachment, superse-
deas and/ or appeal bonds furnished by the Assured in any 
such proceedings, and the interest accruing on that part of 
any judgment not in excess of the Policy limits until the 
Company has paid, tendered or deposited in court such part 
of said judgment as does not exceed the limit of the Com-
pany's lial:>ility thereon; 
FINANCIAL RESPONSIBILITY COVERAGE-· (8) To 
extend the insurance provided by this Policy so as to con-
fo1·m with the provisions of the Motor Vehicle Financial Re-
sponsibility Law of the State or Province in which any auto-
·mobile cov.ered by this Policy is registered at the tin1e of the 
accident and/or in which the disclosed automobile is operated 
at the time of the accident during the Policy Period, to the ex-
tent of coverage and limits of liability required by· such 
law but not in excess of the limits of liability stated in this 
Policy.· 
OMINBUS COVERAGE-(9). To extend the insurance 
provided by this Policy under Agreements (1) and (2) so as 
to be available, in the same manner and under the same con-
ditions as it is available to the named Assured, to any person 
or persons while riding in or legally operating any of the au-
tomobiles or trailers described in the Schedule of Statements, 
and to any person, firm or corporation legally responsible 
for the operation thereof, provided such use or operation is 
with the permission of the named Assured, or, if the named 
Assured is an individual, with the permission of an adult 
member of the named Assured's household other than a chauf-
feur or . a domestic servant. ~ • • The unqualified term 'As-
sured' wherever used in this Policy shall include in each in-
stance any other person, firm or corporation entitled to in-
surance under the provisions and conditions of this para-
graph, but the qualified term 'named Assured' shall apply 
only to the Assured named and described as such in the Sched-
ule of Statements: 
SUBJECT TO THE FOLLOWING CONDITIONS: 
EXCLUSIONS-Condition A: This Policy does not cover 
any accident: (1) caused by an automobile or trailer while 
being used in any race or speed test; (2) caused by any auto-
mobile or trailer while being driven by any person in violation 
of law as to age, or under the age of fourteen (14) years in 
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any event; (3) caused by any automobile while being used for 
towing or propelling any trailer .or any vehicle used as a 
trailer; unless such automobile or trailer are described in the 
Schedule of Statements, but incidental assistance to a 
stranded automobile is permitted; (4) caused by any automo-
bile or trailer while being used for rental andjor livery pur-
poses, or for the carrying of passengers for a consideration, 
unless permitted by the description of usage appearing in the 
Schedule of Statements; ( 5-) caused by any automobile or 
trailer of the truck or delivery type or station wagon type 
used to carry persons to oi: from picnics, outings .or games ; 
( 6) caused by any automobile or traile.r while beimg used itt 
any b'ltsiness, trade or occupation other tha;n described in the 
Schedule of Statements; (7) to any employee of the Assured 
while engaged in operating or caring for any of the Assured's 
automobiles or trailers; (8) to any employee of the Assured 
who is injured in the course of his or her employment and 
arising out of the trade, business, profession or occupation of 
the Assured; (9) caused by any automobile or trailer used 
to transport high explosives (carrying of loaded cartridges, 
for gun or pistol, permitted) ; (10) in connection with which 
the Assured has assumed liability or made any oral or writ-
ten agTeement accepting responsibility for damage caused or 
injuries sustained; and, (11) this Policy does not cover any 
obliga-tion assumed by or imposed upon the Assured by any 
Workmen's Compensation agreement, pl~n or law. 
CONSIDERATION-Condition 0: This Policy is issued in 
consideration of the premium and of the statements set forth 
in the Schedule of_ Statements and made a part hereof, which 
statements the named Assured, by acceptance of this Policy 
warrants to be true. 
ACTION AGAINST COMPANY-Condition E: No ac-
tion shall lie against the Company to. recover upon any claim 
or for any loss, unless brought after the amount of such claim 
or loss shall have been fixed and rendered certain, -either by 
final judgment against the Assured after trial of the issue, 
or by agreement between the· parties with the written con-
sent of the Company, nor unless brought within two (2) ·yearR 
from the date of such judgment or agreement. 
STATUTORY :rROVISIONS-Condition F: Any specific 
statutory provision in force in the state in which it is claimed 
that the Assured is liable for any accident covered hereby 
shall supersede any provision in this Policy inconsistent there-
with.'' 
-l 
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S. Jaffe, the assured, lives in the vVestern part of the City 
of Suffolk about one mile f.rom the city market. He operates 
a stall in the market and deals generally in meats, poultry, 
furs and hides. Charlie Gray, a negro, man, who lives in 
North Suffolk, about one n1ile from the city market, worked 
for S. Jaffe for a number of years as a butcher, clerk in the 
market, and drove the Chevrolet truck which was covered 
by the above-set-out policy of automobile liability insurance. 
Late in the afternoon of July 26th, 1934, S. Jaffe and Char-
lie Gray loaded some chickens on the Chevrolet truck, and 
Charlie Gray was sent to the City' of Portsmouth to have the 
chickens killed by a Jewish Rabbi. Gray drove the truck to 
Portsmouth, had the chickens killed by the Jewish Rabbi, and 
returned to Suffolk with them about eleven o'clock P.M. (R., 
p. 86). He unloaded the truck and put the chickens in the ice-
box of S. Jaffe's stall in the market. 
Charlie Gray then drove the truck out on the street and 
picked up three colored boys and went through the Southern 
part of the City of Suffolk and out on the North Carolina 
highway about three miles, or six miles there and return, for 
a pleasure ride. 
On the return trip to Suffolk, about 11:30 P. M. (R., p. 
86), and while driving· in a Northerly direction along the 
North Carolina high,vay, in Nansemond County, Virginia, 
Gray drove the truck to the left, or West, side of the highway 
on a curve, and ran into Plaintiff, who was r1ding a bicycl-e 
on the West side of the highway and proceeding- in a South-
erly direction. As a result of the collision the Plaintiff was 
set=iously and permanently injured, 1nain1ed and disfigured fo1 
life. 
The Plaintiff brought an action ag·ainst S. Jaffe, as mas-
ter, and Charlie Gray, as his servant, in the Circuit C-ourt of 
Nansemond County, on the 14th day of September, 1~34, to 
recover for the injuries received by him in the aforesaid col-
lision which injuries were alleged to have been caused by the 
negligent operation of the Chevrolet- truck by Charlie Gray. 
Upon the trial of said action by a jury in said Court, on the 
17th day of June, 1935, Charlie Gray testified that he did not 
l1ave the. permission of S. Jaffe to use the truck, and never 
used -it for his pleasure. A verdict was returned by the jury 
in favor of the Plaintiff against ·Oharlie Gray, for the 
sum of Nine Thousand Three Hundred Fifty ($9,350.00) Dol-
lars, and the jury found for the Defenda11:t, S. Jaffe. 
On the 27th day of tTune, 193fJ. the Court sustained the ver-
dict of the jury and entered judgment for the Defendant, S. 
Jaffe, and for the Plaintiff ag·ainst the Defendant Charlie 
Gray, for the sum of Nine Thousand Three Hundred Fifty 
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($9,350.00) Dollars, with interest thereon from June 17th, 
1935, until paid, together With his costs amounting to $55.70. 
Counsel for the Defendant in Error represented both S. Jaffe 
and Charlie Gray in the trial of the above case and until final 
judgment was entered. 
After the aforesaid judgment became final, execution 
· thereon 'vas issued twice, and returned ''No effects" and "Not 
satisfied'', Charlie Gray being insolvent, and no part of said 
judgment has been paid. 
Charlie Gray, after telling several persons he had testi-
fied falsely in the trial of the action in the Circuit Court of 
Nansemoncl County, employed as his_ counsel John H. Fulcher, 
and on the 17th day of September, 1935, upon advice of his 
counsel made affidavit before the Clerk of the Circuit Court 
of N ansemond County, Virginia, that he_ had testified falsely 
and wished to make a disclosure- of the truth concerning his 
operation of the truck on the night of the aociden~i that he 
had the consent and approval of Mr. Jaffe to use tne truck. 
On January 18th, 1936, action 'vas brought by Notice of 
1\fotion to recover, under the provisions of the policy of au-
tomobile liability insurance issued by the Defendant to S. 
Jaffe, the amount of the judgment, interest and costs obtained 
by the Plaintiff against ·Charlie Gray, in the Circuit Court of 
Nansemond County, and while said policy of insurance was 
in force, on the theory that Charlie Gray was an assured un-
der the provisions of the said policy and Acts of the Legis-
lature, and that the policy covered the operation of the truck 
at the time of the accident, which liability on the part of the 
Defendant in Error, the Plaintiff in Error was entitled to en-
force. 
The D.efendant in Error defended the action on the theory 
that Charlie Gray did not have the express or implied per-
mission of 8. Jaffe to use the truck, and that h\s pleasure use 
of it was not covered by the policy of insurance. 
Upon the trial of this action, on the 26th day of May, 1936, 
Charlie Gray testified that he had not only the implied per-
mission, but also the express permission, of S. Jaffe to use 
the tru-ck at night and on the night the accident occurred. 
There was evidence introduced by a number of witnesses, in-
cluding the Chief of Police and members of the police de-
partment, former employees of S. Jaffe, merchants in the 
Gity Market, aild various others, that Charlie Gray had both 
the express and implied pertnissio~ and consent of S. J a:ffe 
to use the truck at night for his r~rsonal use, all of which was 
denied by S. Jaffe. The jury returned a verdict in favor of 
the Plaintiff against the Defeudant for the sum of Nine Thou-
sand Three Hundred Fifty ($~,350.00) Dollars, with interest 
------..., 
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thereon from the 17th day of June, 1935, until paid, and 
$55.70 Court costs and the costs by the Plaintiff in this 
action expended. 
On motion of the Defendant to set aside the verdict of the 
jury and enter judgment for the Defendant, on the 14th day 
of July, 1936, the Court set aside the verdict of the jury re-
tul'ned in favor of the Plaintiff on the ground that the said 
policy of automobile liability insurance did not cover the use 
ana operation of the said truck by Charlie Gray for pleasure 
purpor:;es, and .entered judgment in favor of the Defendant, 
to which action of the Court in setting aside the verdict and · 
entering judgment for the Defendant, the Plaintiff duly ex-
cepted. 
The further facts and pertinent evidence will be referred to 
in discussing the questions arising in this action. 
ASSIGNMENT OF ERROR. 
The action of the Court in setting aside the verdict of the 
jury in favor of the Plaintiff and entering judgment for the 
Defenda.nt is assigned as error. 
Questiop,s Involved. 
There are two questions· involved in the assignment of er-
ror: (1) Whether, or not, Charlie Gray, at the time of the 
accident, had the consent, express or implied, of S. J a:ffe to 
nse the truck; and (2) Whether, or, not, the policy of insur-
ance covered the purposes for which the truck was being 
used at the time of the accident. 
They will be discussed in the above order. 
1. EXPRESS OR·IMPLIED CONSENT. 
(a) .Argu"ment. 
The omnibus coverage provisions of the policy of insur-
anc.e extended the same coverage provided for the owner of 
the truck to any person driving the truck with the consent of 
the owner, by making the insurance provided for the owner 
in the policy available in the same manner and under the 
same conditions to any person driving the truck with the own-
er's permissio~. The essential parts of the omnibus coverage 
provisions of the policy being as follows : 
"OMNIBUS COVERAGE-(9) To extend the insurance 
provided by this Policy under Agreements (1) and (2) so 
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as to be available, in the sanlte manner and under the same con-
ditions as it is available to the named Assured, to any person 
or persons; while riding· in or legally operating any of the 
automobiles or trailers described in the Schedule of State-
ments, and to any person, firm or corporation legally re-
sponsible for the operation thereof, provided such use or op-
eration is with the permission of the named Assured, or, if 
the named Assured is an individual, with the permission of 
an adult member of the named Assured's household other than 
a chauffeur or a domestic servant. • * * The qualified -term 
'Assured' wherever used in this Policy shall include in each 
instance any other person, firm or corporation entitled to 
insurance under the provisions and conditions of this para-
graph, but the qualified term 'named Assured' shall app1y 
only to the Assured named and described as such in the Sched-
ule of Statements. " • •" 
In other words, it n1akes one using the vehicle with permis-
sion of the owner an ''additional assured'', or insured. 
The question whether, or not, Charlie Gray had the express 
or implied permission to use the truck of S. Jaffe was a ques-
tion of fact to be decided by a jury under conflicting evi-
dence. S. Jaffe testified that he told Charlie Gray not to use 
the truck and that he did not have his permission or consent 
to use it; that Charlie Gray never us·ed it for his pleasure 
or personal use (R., pp. 195-196), and that Charlie Gray never 
kept the truck at his house unless he was to bring meat from 
the butcher shop in the North end of town to the market. This 
evidence of S. Jaffe is contradicted by sixteen (16) disinter-
ested witnesses, including members of the Police Department, 
former employees of S. Jaffe, merchants in the market, restau-
rant proprietors, filling station operators, and others. 
In reviewing the evidence on the question ·of permission or 
consent, it is only necessary that we look to the evidenee which 
tends to support the verdict. 
In the case of Mctrgiotta v. Aycock, 162 Va., at page 562~ 
~Justice Holt, in delivering the opinion of the Court, says as 
follows: 
''This court, in considering· the sufficiency of the evidence, 
is primarily concerned only with that which tends to support 
the verdict-a rule which counsel for plaintiffs in error, in 
discussions, sometimes finds it hard to remember.'' 
William Whitehead.testified that he was a former employee 
of S. Jaffe and was working for him at the time of the ac-
cident; that after making trips in the truck, both he and Char-
.. , 
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lie Gray used it when they wanted to (Ex. G, page- 6) ; that 
Mr. Jaffe knew they were using it (Ex. G, pages 6 and 7); 
that 1\fr. Jaffe told them he had no objection to them using it 
after the-y eame in off the trips (Ex. G, page~ 7 to 9); and 
that they had taken it to Mr. Jaffe's house after using it for 
pleasure and often kept the truck at their homes (Ex. G, 
page 9). ' 
..A. B. McGee, a merchant in the market and a former em-
ployee of S. Jaffe, testified that Mr. Jaffe told Whitehead and 
Gray, both, they could use the truck, and never objected to 
them· using it (R., p. 140), and that both Whitehead and Gray 
drove the truck at times in various parts of the City (R., p. 
144). 
Charlie Gray testified that he kept the truck at his house 
once or twice a week and used it for his personal use (R., p. 
94); that Mr. Jaffe knew it (R., p. 95); that Mr. Jaffe never 
objected to him using the truck (R., p. 96) ; that the truck on 
occasions had been sent to him to be used for his pleasure by 
Mr. Jaffe (R., p. 97); that Mr. Jaffe had been to Court for 
him when he violated the law in going to work after he had 
kept the truck and used it the night before (R., p. 98) ; that 
'vhen Mr. Jaffe went out of town he kept the truck (R., p. 
104), and that he 'vas using the truck with 1\fr. Jaffe's con-
sent the night the accident occurred (Ex. F. and ·R., p. 100.) 
Counsel fQr the Defendant in Error, throughout the rec-
ord, has attached great 'veight to the fact that the testimony 
of Charlie Gray in the Circuit Court of N ansemond County 
'vas materially different from his testimony in the trial of the 
action in the Circuit Court of the City of Suffolk. 
Whether the fact that Gray testified differently was due 
to his desire to relieve himself of the judgment, or whether 
it was to ~orrect an untruth, or to correct a wrong· attempted 
to be clone to one seriously and permanently injured and im-
paired for life, his testimony in this action in the Circuit Court 
of the City of Suffolk was corroborated by the great weight 
of the testimony and by substantial and disinterested per-
sons, and the issue for the jury to decide was the truth of the 
statements made by. him in this action. They believed the 
statements made by hiln in this action were true, and those 
1nade by him in the Circuit Court of N ansemond County un-
true. 
The same situation arose in the case of Margi"otta v. Ay-
cock, 162 Va. 557. Justice Holt, delivering the opinion of 
the Court, s~ys as follows: 
"It is true that they claim that plaintiff's witnesses out 
of court and in the preceding trials had made statements 
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materially different from those made in the present trial. 
This is an argument which might with compelling force have 
been addressed to the jury. It doubtless was, but it can sel-
dom avail· on appeal. If all that is claimed be conceded, 
it still could not change results, for the issue was the truth of 
those made here and not elsewhere. A jury has the right to 
believe the testimony of a confessed perjurer though it 
should weig·h his statements with great caution. The approval 
of the verdict by the trial judge adds 'veight to the verdict. 
Kelly v. Trehy, 133 Va. 160; 112 S. E. 757; 
Equitable Life Ass'Udance Society v. Kitts, 109 Va. 105, 
63 S. E. 455; 
Pa;rsons v. Pa1~km·, 160 V a. 810, and 170 8. E. 1. '' 
J. W. Oliver, a merchant in the market, operating a stall 
opposite Mr. Jaffe, testified the boys (Gray and Whitehead) 
used the truck to suit themselves (R., p. 151). 
R. C. Stone, a merchant in the market, operatjng the stall 
next to Mr. Jaffe's, testified that Gray and Whitehead used 
the truck whenever they got ready (R., p. 77); that Mr. Jaffe 
had ~ent him to look for his truck while his colored help was 
using it at night (R., p. 79'). 
tT esse Williams testified that he. had seen Charlie Gray 
using the truck real often for his private use (R., p. 67.) 
Neale Goode testified Charlie Gray kept the truck at his 
home (R., p. 71) and after Gray ate supper and dressed would 
used the truck as much as two or three times a week (.R., p. 
72). 
E. J. Sitterson, a filling station operator in South Suf-
folk, testified that Gray and Whitehead had been to his place 
in the truck at least fifty times at night between seven and 
ten o'clock (R., p. 48), and with from two to five pE:'ople in 
it and in their dress clothes (R., p. 49) ; that their visits to his 
station becan1e objectionable (R., p. 50), and that on these 
nig·htly visits they were not hauling beef or cattle (R., p. 
50). 
l\fr. E. 1\II. Pardue, a casket maker, testified that he had 
se-en the:ffi at Sitter son's filling station using the truck be-
fore and after the accident (R., pp. 52, 53). 
Sarah Pretlo,v, who lives in East Suffolk, testified Charlie 
Gray would use the truck at night for pleasure to come to 
th~ restaurant hvo or three times a week (R., pp. 53-56). 
Evelyn Langston testified they came to her place once or 
hvice a 'veek in the truck for pleasure (R., p. 60). 
l\fr. B. E. Ellis testified Mr. J a:ffe told him that Gray and 
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Whitehead had burned a hundred and fifty gallons of gaso-
line doing unnecessary driving (R., p. 162). 
H. W. Churn, Chief of Police, testified he had seen Gray 
driving the truck around the various sections of town quite 
frequently at night (R., p. 90.) 
T. L. Salmon, Lieutenant of Police, testified he had seen 
G-r.ay using the truck all over the Oity at various times at 
night,_ and that he did not have on working or butcher's clothes 
(R., p. 165) ; that he had seen him using the truck as late as· 
two or three o'clock in the morning (R., p. 166); that the 
butcher Rhop is in the North end of town and that he had seen 
Gray in the truck in practically all sections of the town and 
at all hours of the night (R.1 p. 166). 
Eugene Walls, Sergeant of Police, testified he had seen the 
truck parked at Gray's house at least two or three nights a 
week and had seen Gray riding around in the truck at night 
every week (R., p. 31). 
The Defendant in Error claimed if Charlie Gray had been 
given permission to use the truck at night it was revoked by 
S. Jaffe. This issue was submitted to the jury under Instruc-
tion 2-D (R., p .. 2·59), and the jury found that the permission 
had· not been revoked. 
Mr. J. W. Oliver testified that when Gray left to take the 
chickens to Norfolk, Mr. Jaffe told him either to bring the 
truck to his house or carry it to Gray's house, and if he did 
carry it to Gray's house, not to keep it on the street all night 
burning up his gas (R., p. 152). 
Gray, in his affidavit (Ex. F.), which he testifies is the truth 
of the situation (R., p. 100), testified that Mr. Jaffe told him 
if he took the truck to his home to come and get him the next 
morning, and if he brought it to Mr. Jaffe's house, for him, 
Charlie Gray, to be at the market early the next morning, but 
not to drive the truck all nig·ht. The only restriction that Mr. 
Jaffe made was not to drive the truck around all night, which 
clearly implies-that Charlie Gray had the right with Jaffe's 
consent to make some· use of the truck, the clear meaning of 
this statement being· that Jaffe 'vanted ·Charlie Gray at work 
early the next morning and did not want him staying up all 
nig·ht. Had S. Jaffe told Charlie Gray not to use the truck 
at all, that would have been a revocation of all use, but when 
he told him not to use it "all night", it can only limit the use 
it plainly states, that is, use of the truck all n.ight, and im-
plies consent for some use of the truck for part of the night. 
If one says to another, "U.se my vehicle for a certain purpose 
and when you get back~ if you take it to your house, do not 
drive it around town all night", it is not a revocation. It is, 
at most, only a limitation on use, and it clearly means per-
.G. Ellis v. Ne 13 
mission for some use, esp cially in view of the former use of 
the truck by Gray and the owledge of such use by S. Jaffe. 
Under all of the facts nd circumstances of the case, the 
question of revooation wa decided by the jury adversely to 
the Defendant in Error; a it was a question which was in 
the sole province of the ju to decide, they being the triers 
of all facts, the Defendant i _Error is bound thereby. 
The question whether, or n t, Gray had the express or im- l, 
plied permission to use the t uck of S. Jaffe, under the con- I 
flicting evidence was solely a estion o.f fact to be decided by 
the jury. In the case of Cart v. Hartford Indemnity Com-
pany, 160 Va. 505, at page 510, it was held that the operator 
of the vehicle had the implied ermission to use the vehicle, 
and Justice Epes, in delivering he opinion of the Court, says 
as follows: 
''The evidence upon the first point is that Rubin had turned 
this automobile over to Johnson to be used bv him for busi-
ness purposes, but had impliedly permitted him to use it to 
some extent, at least, for his private purpos~. Were this 
court sitting as a jury it n1ight not have so found, but there is 
evidence from which a jury might draw the inference that 
Johnson. was using the car at the time of the accident with 
Rubin's implied permission. There is however, no evidence 
tending to show that he had his express permission.'' 
In the above case the Court clearly held that whatever may 
be the opinion of the Court, or what action the Court might 
have taken if they had been sitting as a jury, is not a matter 
of inquiry; that the jury are the sole triers of the facts, and 
if there is evidence before the jury tbat they might draw the 
inference that th~ car was being used at the time of the acci-
dent with the owner's implied permission, the finding of that 
fact by the jury is conclusive. 
That the above-quoted provisions of the policy extend to 
and afford Charlie Gray_ the same protection, coverage and 
insurance that it provided to S. J a fie, while he was using the 
truck with the consent of S. Jaffe, express or implied, is too 
well settled in all jurisdictions to permit of any argument. 
Indemnity Insurance Company v. Jordan, 158 Va. 834; 
Maryland Casualty Company v. Ho,qu.e, 153 Va. 204; 
Maryland Casualty Company v~ Ronatn, 72 A. L. R. 1360; 
Stovall v. New York Indemnity Company, 72 A. L. R. 1368; 
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Cartos v. Hartford Indemnity Company, 160 Va. 505; 
Dickinson v. Maryland 'Casualty Co1n-pany, 41 A. L. R. 500; 
Ocean Accident ct Guaranty Corporation v. Bear, 220 Ala. 
491, 125 Southern 676. 
2. WHETHER, OR NOT, THE POLICY COVER.ED THE 
PURPOSES FOR WHICH THE TRUCK WAS BEING 
TJSED AT THE TIME OF THE ACCIDENT. 
This question is the real issue in this case and upon it the 
Plaintiff in Error must stand or fall. It is the issue that gave 
the trial court trouble (R., p. 173), and the grounds upon 
which the Oourt set aside the verdict of the jury. 
This question will be approached from two different angles; 
or viewpoints: (A) Did the policy exclude from its coverage 
the use of the· truck at the time of the accident independently 
of the 1934 Acts of the General Assembly, pag-e 545, Section 
4326 of the Code of Virginia, 1936? and, (B) Did the policy 
of insurance as superseded by the said Acts of the General 
.Assembly of Virginia, Section 4326 (a), exclude from its cov-
. erage the use of the truck at the time of the accident? 
(A) US.E NOT EXCLUDED BY THE POLICY ITSELF. 
The general agreement insures against all injuries result-
ing from accidents occurring in the continental limits of the 
United States by reason of the ownership, maintenance and 
use of the motor vehicle insured by the policy. The general 
agreement is as follows : 
"GENERAL AGREEJ\1:ENT-Does hereby agTee with the 
named Assured as respects bodily injuries or death suffered, 
or alleg·ed to have been suffered, by any person or persons 
other than the named As,sured as the result of accidents oc-
curring' in the continental limits of the United States and 
Canada while this Policy is in force, by reason of the owner-
ship, maintenance or use of an,y automobile or trailer de-
scribed in the Sched~tle of Statem,ents, inclttdi1~;g the loading 
and 'ttnloading of such autornobile or tra.iler." 
It is clear from the above provisions of the policy that it 
insures against accidents resulting from mere ownership, 
maintenance, or use, of the truck, including loading and un-
loading, and it cannot be denied that the Plaintiff in Error 
'vas seriously and permanently injured as the result of the 
o'vnership and use of the truck insured, therefore, the De-
fendant in Error is liable to the Plaintiff in Error unless the 
G~ Ellis v. New Amsterdam Casualty Co. 15 
Defendant in Error can evade the liability assumed through 
erroneous interpretation of the provisions of the policy in 
reference to exclusion. 
The statements set forth in the ·application and relevant to 
this inquiry are as follows= 
''STATEJ\.IENT 8: The occupation or Business of the 
named Assured is M ercka;nt (furs and hides) .. 
"STATEMENT 9: The purposes for which the above de-
scribed automobiles or trailers are to be used are Commercial 
Delivery.'~ 
The Defendant in Error defended in the lower court on 
the theory that the policy only insured commercial use and 
there was no eoverage unless the truck was being used in the 
business or occupation of S. Jaffe. This theory of the case is 
shown by Instruction ·#1-D and Exceptions (R., p. 258), and 
Instruction #3-D and Exceptions (R., p. 260). That theory 
is unsound because the policy itself, in the general insuring 
agreement, in the plainest language and the broadest possi-
ble terms, insures against all injuries resulting from the mere 
QWnership (unrestricted), mere maintenance (unrestricted), 
and the unrestricted use of the truck. 
The theory of the Defendant in Etroi· looks to limiting the 
terms of the general ag-reement which. is· not limited or re-
stricted and was not a reliance on exclusions, but could it be 
said that the Defendant in Error ·has in its pleadings or in its 
instructions relied on the· exclusions u,nder the policy, the only 
exclusions n1aterial to the inquiry would be Exclusion No. 6, 
which reads as follows: · 
''SUBJECT TO THE FOLLOWING CONDITIONS: 
''EXCLUSIONS-Condition .A: This Policy does not cover 
any accident: • * * (6) caused by any automobile or trailer 
while being· used in any business, trade or occupation other 
than described in the Schedule of Statements; * * * '' 
The other exclusions under the policy deal with ;racing, age 
of the driver, towing trailers, rental or livery, station wagon 
vehicles, use for picnics and g-ames, accidents to employees, 
hig·h explosives, assumption of liability, and workmen's -com-
pensation, and are not pertinent to this inquiry. 
When Exclusion #6, providing against the use of the motor 
vehicle in any other business or trade, is read in conjunction 
with Statement 8, in the Application, which says that Mr. 
,•,r-· :1.~ ~·:. ·..: ' '' - -
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Jaffe's business is fur and hides, it is clear that this exclusion 
only applies to Statement 8, and that the truck could not be 
used in any other b~1,siness than the fur and hides business; 
that it could not be used in the coal and wood business, ice 
delivery, as a contract or common carrier, or other businesses 
differing from fur ~nd hides. This exclusion only applies to 
b'lMiness~use and limits the busines.'; use of the truck to a single 
. business, ·but it does not, anywhere, refer to or exclude the 
pleasure use or private use of the truck, and while Statement 
9 provides that the purposes for which the automobile should 
be used are "Commercial Delivery", the above exclusion is 
silent as to limiting the use of commercial delivery, while the 
general insuring agreement insures against all use of every 
kind and description. 
This policy is unique in the above respects. Had it pro-
vided that the purposes for which the truck is to be ·used are 
limited to commereial purposes or if the exclusion had stated 
that the insurance did not cover any other use than that de-
scribed in the statement, as was. done in the policy construed 
in the case of Cartos v. Hartford Indemnity Company, 160 
Va. at page 512, then all other use under the terms of the 
policy, independently of the Statute, would have been ex-
cluded, including pleasure use. This policy instead of ex-
cluding· in general terms all other use than that described in 
the schedule of statements, excluded only the use of the truck 
in other business, trade or occupation, and other specific ex-
clusions not pertinent to this inquiry, and nowhere does it 
exclude in general terms private use, which must be specifi-
cally excluded in order to defeat the general insuring agree-
ment ·covering all use. 
Had :hfr. Jaffe taken the trip to Portsmouth and after he 
returned had ridden out on the hig·hway for his private or 
pleasure purposes, certainly the above exclusions in the policy 
could not have defeated his coverage, and Charlie Gray, oper-
ating the truck with Mr. Jaffe's express or implied permission, 
was extended, under the omnibus coverage clause of the 
policy, the same insurance that would have been extended to 
Mr. Jaffe. 
There are a number of cases which have decided that where 
the statements. are made in the application that the insured 
vehicle is to be used only for commercial purposes, and the 
exclusions of the policy provide that the truck c~nnot be used 
for any other purposes than the uses described in the appli-
cation, pleasure use is not covered. These cases deal with the 
general exclusion of private priri?oses under the policy o~ a 
general coverage of only commermal use, and do not deal w1th 
a policy that seeks, as this policy does, to exclude only spe-
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cific things, and without a general exclusion as to any use 
other than commercial use. It must be further noted in this 
connection that the Defendant in Error, through its Legal 
Department,. and fully cognizant of the various constructions 
placed upon these policies by the· courts, drafted these poli-
cies and inserted in them their terms, which policies the pub-
lic muE?t accept without reservation, and having generally in-
sured against all use, and not having specifically excluded pri-
vate use, the policy covered the use at the time of the acci-
dent. 
Under the above situation if a conflict between the general 
agreement of the policy and the statements in the application 
would arise, the conflict would have to be settled in favor of 
the general insuring agreement, because the law in Virginia 
is well settled that policies of insurance are to be liberally 
construed .in favor of the insured and ambiguities resolved 
against the insurer. 
Coll·ins v. Metropolitan Insurance Company, 163 Va. 883; 
Indemnity I nsu,1"ance Company v. Jordan, 158 Va. 834 · 
Kennard v. T1~avelers Protective Association, 157 Va. i53; 
Cartos v. Hartford Indemnity Company, 160 Va. 505; 
MarJJlatnd Casudty Company v. Hogue, 153 Va. -~04. 
(A) POLICY SUPERSEDED BY STATUTE. 
This question is a novel one, and has never been decided by 
the Supreme Court of Appeals of Virginia. The Statute was 
passed in 1934 and has never been construed, and the proper 
jnterpretation of it by the Supreme Court of Appeals of Vir-
g·inia is essential to a clear understanding of the coverage in 
public liability policies on commercial vehicles. 
The General Assembly of Virginia, in 1934, amended Sec-
tion 4326 (a), of the Virginia Code of 1930, Chapter 346, 
Acts of the General Asse1nbly of Virginia, 1934, page 545, 
by adding the following provisions thereto: 
''No such policy shall be issued or delivered in this State, 
to the owner of a motor vehicle, by any corporation or other 
insurer authorized to do business in this State, unless there 
shall be contained within such policy a provision insuring such 
owner against liability for damages for death or injuries to 
person or property resulting from negligence in the opera-
tion of such motor vehicle, in the business of S'l/Jch owner Ot' 
otherwise, by any person legally using or o_perating the san1e 
with the per1nission, express or implied, of such owner.'' 
(Italics supplied.) 
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The clear intent and purpose of the Legislature, in attempt-
ing to standardize policies was twofold. (1) It provided that 
every public liability insurance policy shall insure against 
damag·es caused by any person legally operating the insured 
vehicle with the permission, express or implied, of the owner; 
and, (2) It also provided that public liability insurance poll~ 
cies shall not limit coverage to business purposes, that they 
shall insure against all damages resulting from the use of 
the insured vehicle in the business of the owner or otherwise. 
(1) Per~mission, Exp1·ess or Implied. 
To show that the Act intends to make one using the insured 
vehicle with the permission of the owner, express or implied, 
an additional assured under the policy, we 'vill read the pro-
visions omitting the portion in reference to business or other-
wise. 
''Unless there shall be contained within such policy a pro-
vision insuring such owner against liability for damag·es for 
death or injuries to person or property r·esulting from negli-
gence in the operation of such motor vehicle, * * * by any 
person legally using or operating the same with the permis-
Rion, express Or implied, of SUCh OWner.'' 
The meaning of the above language is that the policy shall 
contain a provision generally called "omnibus coverage", in-
suring against damag·es occasioned by one using the insured 
vehicle with express or implied permission of the owner. That 
lang·uag·e is the usual language found in the omnibus cover-
ag·e clause, the only place in public liability policies that it 
can be found. It is the only tiring it could refer to, and the 
only meaning it could have. 
It was contended by the Defendant in Error that this .Act 
only required the policy to insure the owner, individually, and 
did not require the extension of coverage to one having ex-
press or implied permission to use the vehicle; that for the 
Statute to be applicable there would have to be a liability upon 
the ownei' himself. That argument might be urged if the .Act 
concluded with the words, "in the business of such owner, or 
otherwise", but it does not stop there; it then says, "by any 
person legally using or operating the same wit.h the permis-
sion, express or implied, of such owner''. These words must 
be given some meaning and cannot be brushed aside as mean-
ingless. 
It simply means that one who is driving an insured vehicle 
with the consent of the owner, express or implied, shall be an 
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additional assured under the provisions of the policy. It 
can mean only that from the standpoint of liability of the in-
sured. The express or implied consent of the owner of the 
insured vel1icle for another person to use it, as the Statute 
provides standing alone, constitutes at mm::t only a loan of 
the vehicle, from which status no liability will attach to the 
owner in the event of damages under the general rules of 
agency, as ·express or implied consent itself does not create 
the relation of master and servant, or principal and agent, 
therefore, express or implied consent must be given the plain 
meaning that it has in public liability insurance policies. As 
only the omnibus coverag·e of public liability policies creates 
a liability in the event of express or implied consent of the 
owner to use an insured vehicle, the true meaning and intent 
of the Legislature must necessarily have been to require all 
liability policies to contain the provision commonly called the 
''omnibus coverage'', which makes one using an insured ve-
hicle with the permission of the owner an additional assured 
under the policy, and to prevent compariies from limiting or 
restricting their coverage to the named assured or owner. It 
has the effect of requiring the insurance to follow and cover 
the vehicle so long as it is being used with the owner's con-
sent, and prohibiting· companies from limiting the insurance 
coverage to the owner alone. In other words, the insurance 
follows the car and not the person of the owner. 
Whatever may be tl1e interpretation placed by the Court 
on this Statute with respect to the question of express or im-
plied consent, it is clearly useless to pursue this argument 
further, for, if the Statute does not require the extension of 
coverage to one driving a vehicle with the permission, express 
or implied, of the owner, the policy itself does in clear and 
unmistakable terms. This policy in question contains the 
omnibus· coverage clause, and extends to any person using 
the vehicle with the permission, express or implied, of the 
owner the same coverage that is extended the owner himself, 
and the insurance in the case at bar was available to Gray 
in the same manner and under the same conditions it was 
available to Jaffe, the owner. The Plaintiff in Error, is, 
therefore, as much entitled to enforce the liability under the 
policy on the judgment against Gray as it would have been 
entitled to enforce the liability under the policy had he ob-
tained judg·ment against the owner, Jaffe. 
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(B) BUSINESS, OR OTHERWISE~ 
Wbatever may be the contentions of the Defendant in 
Error in respect to the coverage under the policy standing 
alone, in respect to pleasure use the Statute clearly states 
that the policy must insu;re against business use or any other 
use of the vehicle insured, which beyond any doubt covers 
pleasure or personal use, and no exclusion in the policy can 
limit the purposes for which the vehicle is to be used beyond 
"bu~iness or _otherwise". The policy cannot limit the cover-
age to business use alone. It must cover business use or other-
wise use. 1f there was, or could be, said to be any limitation 
or exclusion in the policy confining the insurance to busi-
ness use, this Statute, under the terms of the policy itself, 
wipes away all limitations and exclusions in so far as pleas-
ure use is concerned. 
Mr. Jones testified that on all pleasure cars policies were 
written covering business and pleasure use, and for that cov-
erage on a Chevrolet car the amount would have been $25.70; 
that on vehicles used for commercial purposes they charged 
a premium of $45.20, and extended coverage to commercial 
use alone ( R., pp. 156, 157, 159) ; that their rates are based on 
records of experience and that the rates have been less on 
vehicles insured for pleasure use than on vehicles insured 
for commercial use, as pleasure use has been found to be a 
Jesser risk than commercial use (R., pp. 159 and 160}. 
The Legislature had before it clearly the fact that private 
automobiles insured for private use were being extended en-
tire coverage for both pleasure and business purposes for a 
small premium based on the lesser risk and hazard, while com-
me;rcial cars were being charged a high premium on the basis· 
of the greater hazard and in these policies the insurance com-
panies were attempting to exclude pleasure use, which was a 
lesser hazard and a lesser risk than commercial purposes. In 
other words, commercial cars were being charged a high pre-
mium for the highest risk, and the insurance companies were 
attempting to exclude the lesser hazard of pleasure use, while 
pleasure cars were being charged a small premium for the 
lesser hazard of pleasure use and being extended coverage for 
the greater hazard of commercial use. Grossly inequitabie 
and arbitrary rates were being charged against commercial 
classifications, for, wher-e one is bei~g charged a premium 
based on uses involving the greater hazard, certainly it should 
cover use which involves a lesser hazard, and especially in 
view of the fact that business and pleasure use was being cov-
ered in policies where premium rates were based on pleasure 
use. The Legislature wisely said to the insurance companies 
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that when you insure for the greater hazard of comme~cial 
use and receive a hig_h rate or premium for same, you shall 
also cover in the policy the lesser risk for 'vhich you charge 
a lesser premium. 
With those facts and practices before it, the Legislature 
provided in the above Act that the policy must cov.er the busi-
ness use of such owner, or otherwise use, meaning that if the 
car is insured to cover the business or commercial use of the 
owner, the policy must not only cover the commerciai use 
of the vehicle, but pleasure use also, they being the two chissi-
fications of recognized uses. . 
It is absolutely clear that the very situation this case pre-
sents is the one to which the Statute is directed. In policies 
issued on pleasure cars the coverage is. extended so as to in-
clude business or commercial use, and it was unnecessary for 
the Legislature to say pleasure shall include business use, 
or to u.se the words, "pleasure or otherwise", a~ that type 
of policy was giving complete coverage in both instances. Its 
attention was directed to the attempt of insurance companies, 
in many instances and in various ways, to limit the coverage 
on business cars to comme·rcial use alone. That was the type 
of policy that was limiting its coverage to one type of use, 
solely commercial, and it was this type of policy in which the 
coverage needed to be extended, and the Legislature use the 
fitting and appropriate words to cover an extension of cover-
age in this type of policy by saying, ''In the business of such 
O'YJler or otherwise''; that when a ca~ is insured for the busi-
ness or eommercial use of the owner it shall cover its use for 
pleasure. ' 
When we look to the commonly accepted meaning of ''other-
wise'', it is abundantly clear that pleasure or private us.e is 
covered. "Otherwise", as defined by Webster, means: "In 
a different manner; in anot;her way, or in other ways; differ-
ently; contrarily. In different circumstances; under other 
conditions' '. 
Therefore, the Statute means : 
In the business of such owner, or in a different manner; 
In .the business of such owner, or in another way; 
In the business of such owner, or· differently; 
In the business of such owner, or contrarily; 
In the business of' such owner, or in different circumstances; 
In the business of such owrier, or under other conditions. 
It must be accepted that the Legislature intended the word 
''otherwise'' should be g-iven its commonly accepted meaning, 
and it necessarily follows that if the truck was being used 
.,~ 
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contrarily to business use, or in a different way, or another 
way, or under other conditions, or un~er different circum-
stances, than commercial use, the policy as superseded by the 
Statute covered the use to whic.h it was being put at the time 
of the accident. 
In order that we may clearly see the eff€ct of this Act upon 
the interpretation of the policy of insurance, we will again 
quot·~ those relevant provisions of the Application and Policy, 
and apply the Act. 
'rhe general insuring agreement provides as follows : 
''GENERAL AGREEMENT-Does hereby agree with the 
named assured as respects bodily injuries or death suffered, 
or alleged to have b~n suffered, by any person or persons 
other than the named Assured as the result of accidents oc-
curring in the continental limits of the United States and 
Canada while this Policy is in force, by reason of the 
ownership, maintenance or ~tse of any automobile or 
trailer described in the Schedule of Statements, including the 
loading and unloading of such aut~mobile or trailer.'' 
The statements in the application are as follows: 
"STATEMENT 8: Th€ occupation or Business of the 
named Assured is Merchant (furs and hides). 
''STATEMENT 9: The purposes for which the above-qe-
scribed automobiles or trailers are to be used are Co1nmercial 
Delivery." 
The pertinent exclusion is as follows: 
"SUBJEOT TO THE FOLLOWING CONDITIONS· 
"EXCLUSION-Condition A: This Policy does not cover 
any accident: * * * ( 6) caused by any automobile or trailer 
while being used in any business, trade or occupation other 
than described in the Schedule of Statements; ~ * * '' 
It is earnestly contended that under the above statements 
in the application and the provisions of the policy, private 
or pleasure use is not negatived and is not expressly excluded, 
and unless it is expressly excluded it is covered in the general 
insuring agreement. If it appears to the Court that there is 
a conflict between the general insuring agreement insuring 
all use, and the statements in the application saying that the 
purposes for which the truck should be used (not insured) 
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are commercial, that conflict must be resolved in favor 
of the insured and against the insurer. If ther~ could 
be any doubt about the policy covering the use of the truck at 
the time of the accident, tlie A.ct of the General Assembly, 
which supersedes any conflicting provisions .of the policy, re-
moved all doubt. 
Section 4326 (a), of the Code of Virginia, 1936, A.cts of 
the General Assembly of Virginia, 1934, page 546, provides 
as follows: 
''No such policy shall be issued or delivered in this State, 
to the o'vner of a motor vehicle, by any corporation or other 
insurer authorized to do business in this State, unless there 
shall be contained within such policy a provision insuring 
such owner against liability for damages for death or inju-
ries to person or property resulting from negligence in the 
operation of such motor vehicle, in the bt~tsiness of such owner 
or otherwise, by any person legally using or operating the 
same with the permission, express or implied, of such owner." 
The policy provides that the above ·provisions of law super-
sede any provisions of the policy inconsistent therewith, and 
is, in fact, made a part of the terms of the policy, the policy 
provisions in this respect being· as follows: 
''STATUTORY PROVISIONS-Condition F: Any spe-
cific statutory provision in force in the state in which it is 
claimed that the .Assured is liable for any accident covered 
hereby shall S'ttpersede any provision in this Policy inconsist-
ent therewith.'' 
If the statements in the application and exclusions under 
the policy could be construed as limiting the use to commer-
cial purposes, the Statute extends the uses covered to the busi-
ness of the owner or otherwise, pleasure use being an other· 
wise use and the use intended to be covered. If the policy 
standing alone with the statements in the application and the 
exclusion could be said to specifically exclude pleasure 
use, the Statute provides that the policy shall cover use in the 
owner's ''business or otherwise'', meaning in different use, 
contrary use, use in another way or under other conditions, 
or different circumstances, whi~h clearly includes pleasure 
use, therefore, a conflict would arise between the policy and 
the Statute, which conflict would have to be resolved against 
the insurer in favor of the insured, because the policy itself 
so provides in saying that the Act shall supersede any con-
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flicting provisions in the policy, the Statute's real effect be-
ing, in this respect, to wipe out any limitations or exclusions 
contended for by reason of the statements in the application 
and exclusions under the policy, and to give full force and ef-
fect to the general insuring agreement against all use within 
the continental limits of the United States. 
It must be conceded that .had ~Ir. Jaffe, the o.wner of the J 
truck, been driving the truck. at the time of the accident for 
the .pur}Joses for which it was being used, the policy of in-
surance ~s superseded by the Statute would have covered the 
use and he would have been prowcted, which coverage the 
Plaintiff in Error could have enforced against the. Defend-_ ... 
ant in Error. · · · 
' I 
1936 Code of Virginia, Section 4326-A; Section 5143,. and 
provisions of policy; 
· Indemnity Co. v. Davis, 150 Va. 778; 
Employees Liability Assurance Corporation v. Taylor,.164 
Va.·103. 
The Statute above' quoted, extending the insu~ance pro-
vided for the owner to ''any person legally using or operating 
the same, with the permission, express or implied, of such 
owner", and the omnibus· coverag·e provision of· the policy, 
made the insurance provided for Jaffe, the owner, available 
to Gray in the same manner and under the same conditions; 
the plain lang1lage of the volicy being as follows : 
''OMNIBUS COVERAGE-(9) To extend-the insurance 
provided by this Policy under Agreements (1) and (2) so as 
to be available, in the sCI/Ine manner and under the sa1ne con--
ditions as it i$ available to the na;med .Assured, to any person 
or persons while riding in or legally operating any of the au-
tomobiles or trailers described in the Schedule of Statements, 
and to any person, firm or corpor~tion legally responsible for 
the operation thereof, provided such use or ope~ation is 1.vith 
the permission of the named .Assured, or, if the named· As-
sured is an individual, with the permission of an adult mem-
ber of the named Assured's household other than a chauffeur 
or a domestic servant; * • • The unqualified term 'Assured' 
wherever used 'in this Policy shall include in each· instance 
any other person, firm o~· corporation entitled to insurance 
under the provisions and conditions of this par.agraph, but 
the qualified term, 'named Assured'. shall apply only to t.he 
assured named and described as such in the Schedule of State.-
ments. '' · ___ .. -. 
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· In conclusion, the policy as superseded by the Statute in-
sured the owner against .damages resulting from the use of 
the vehi~le in business, or commercial use of the vehicle~. or 
any different or contrary use, and the Statute and policy 
making the insurance provided for the owner, S. Jaffe, or 
''named Assured'', available· in. the same manner and under 
·the same conditions to (lliarlie (tray; an additional assured. 
under the policy, the Defendant ~n Error is liable to the Plain-
tiff in Error for the damages sustained. . 
The Defendant in Error wrote the contract, issued and 
delivered it. It had availabl() for its guidance its legal ex-
perts and the policy must have been acceptable to itself. It 
·put in the contract of its own volition the provision that· any 
conflicting statutory provisions should supersede the pro vi-
sion.s of the policy. It accepted the risk for a valuable consid-
eration and a high rate of premium, and it now should not be 
allowed. to evade ·its responsibility, especially in the teeth of 
a Statute designed to prevent the escaping of liability on the 
grounds urged by the Defendant in Error in this case. 
CONCLUSION. 
Your Petitioner therefore prays that he be awarded a 
Writ of Error from the judgment .of the Circuit Court of the 
City of Suffolk, Virginia, rendered by it in this action; that 
the said judgment be reviewed and. reversed; that final judg-
ment be entered by this Court for your petitioner, and that 
if this Court should be of the opinion that judgment should 
not .be entered in favor of your petitioner, that the judgn1ent 
of the Circuit Court of the· City of Suffolk be reversed and a 
.. new trial g-ranted your petitioner. 
Your petitioner adopts this petition as his brief, and states 
that Chas. B. Godwin, Jr., counsel for your petitioner, who 
presents this petition for -a Writ of Error, desires to state 
orally the reasons for reversing the decision complained of 
l1erein. · 
Your petitioner further avers that on· the 9th day of De-
cember, 1936, a copy of this petition was mailed by .registered 
mail to S. Burnell Brag·g, Esquire, Attorney at Law, Law 
Buil¢1ing, Norfolk, Virginia, counsel for the Defendant in the 
trial court. 
GA8KIN .ELLIS, 
By CH.AS. B. GODWIN, JB:., 
. . Counsel. 
·we, :.1\L A. Maxey, Chas. B. Godwin, Jr., and J. M. Lovelace, 
Attorneys at Law, practicing in the Supreme Court of Ap-
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peals of Virginia, do hereby certify that, in our opinion, the 
judgment complained of in the foregoing petition, should be 
reviewed and reversed by the Supreme ·Court of Appeals of 
Virginia. 
M. ANDERSON MAXEY, 
CHAS. B. GODWIN, JR., 
J. ~IE·LVIN LOVELA:CE. 
·Received Dec. 10, 1936. 
M. B. WATTS, Clerk. 
,Jan. 13, 1937. Writ of error awarded by the court. Bond 
$300.00. 
M. B. W. 
RECORD 
VIRGINIA: 
Pleas before the Circuit Court of the City of Suffolk, at 
the Court House thereof on the 25th d.ay of May, 1936: 
Be it remembered that heretofore, to-wit: 
In the Clerk's Office of said Court on the 18th day of J anu-
ary, 1936, came the plaintiff by his attorney, and filed his No-
tice of Motion in the following words and figures, to-wit: 
Gaskin Ellis, Plaintiff, 
v. 
New Amsterdam Casualty Company, a foreign corporation, 
Defendant. 
NOTICE OF MOTION. 
To N e'v Amsterdam Casualty Company, 
60 John Street, N e'v York City, New York, 
A Foreign Corporation: 
Take Notice: That I, Gaskin Ellis, shall on the 8th day 
of February, 1936, between the hours of Ten A. M. and One 
P.M., or as soon thereafter as it may be heard, move the ~Cir­
cuit Court of the City of Suffollr, at the Court House thereof, 
for a judgment against New Amst.erdam Casualty Company, a 
foreign ·corporation, for the sum of $9,350.00, with interest 
thereon at 6% per annum from the 17th day of June, 1935, 
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until paid, and $55.70 Court costs recovered by the said Gas-
kin Ellis ag·ainst Charlie Gray in an action at law in the Cir-
cuit Court of N ansemond County, Virginia, hereinafter re-
ferred to; and for this,. to-wit: 
That prior to the 26th day of July, 1934, New Amsterdam 
Casualty Company, a foreign corporation, through its duly 
authorized officers, agents and representatives, for valuable 
monetary considerations, entered into a certain insurance con-
tract with S. Jaffe of Suffolk, Virginia, to furnish and provide 
public liability insurance covering his Chevrolet motor ve-
hicle bearing 1934 Virginia State License Number T-15-318, 
and did, prior to the 26th day of July, 1934, issue in the name 
of S. Jaffe, and delivered to the said S. Jaffe, its 
page 2 } certain policy of public liability insurance on said 
Chevrolet motor vehicle, in which said insurance 
policy the said S. Jaffe is designated and called ''named as-
sured'', said policy of insurance being in full force and legal 
effect on, for some time prior to, and some time subsequent 
to, the 26th day of July, 1934; 
. That the said conntract of public liability insurance pro-
vided, among other things, that for a period or term of one 
year from the date of issuance, to insure the assured, within 
the policy limits, to-wit: $10,000.00 for any one person killed 
or injured, against loss from a liability imposed by law upon 
the assured for damages on account of bodily injuries or death 
suffered or alleged to have been suffered by any person as the 
result of accidents ooourring within the United States or-
Canada, by reason of the o'vnership, maintenance, or use 
of the aforesaid Chevrolet motor vehicle, while the policy 
'vas in force; to defend in the name of the assured any suit 
against the assured brought on account of any accident in-
volving personal injury covered by the policy; to pay all ex-
penses incurred by the defendant irrespective of the policy 
limits in defending any suit brought against the assured, in-
cluding any Court costs taxed against the assured in any such 
proceeding and the interest accruing on that part of any judg-
ment not in excess of the policy limits until the defendant 
has paid, tendered or deposited in Court such part of such 
judgment as does not exceed the limit of the defendant's lia-
bility 'thereon; to extend the insurance provided by the said 
policy so as. to be available, in the same manner and under the 
same conditions as it was available to the named assured, to 
any person or persons while riding in or legally operating said 
Chevrolet motor vehicle, and to any person, firm or 
page 3 ~ corporation legally responsible for the operation 
thereof provided such use or operation was with 
. l 
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the permission of the named assured. The unqualified term 
assured wherever used in the said policy to include in each 
instance any other person, firm or corporation entitled to 
insurance under the provisions and ~onditions of Paragraph 
Nine of said policy, the qualified term "named assured" ap-
plying only to S. Jaffe. 
The, said policy of insurance further provided that any 
specific statutory provisions in fo~ce in the State of Virginia 
in which it is claimed that the assured is liable for any acci-
dent covered by said policy shall supercede any provision in 
said policy inconsistent therewith, and makes among other 
statutory provisions of the laws of the State of Virginia, Sec-
tion 4326 (a), Virginia Code of 1930, as amended by .Acts 
of the General .Assembly of Virginia, 1934, pag·e 545, a part 
of said policy, which aforesaid laws of the State of Virginia 
are hereby made a part of this Notice of Motion as fully and 
effectually as if the same were copied verbatim herein. 
That the said contract or policy of liability insurance is 
not in the possession of the Plaintiff nor has he had a full 
and true copy thereof. He believes, and so alleges, that the 
said contract or policy of insurance is in the possession of 
S. Jaffe; that the said S. J a:ffe and agents of the Defendant 
have been summed to the Circuit Court of Nansemond and 
commanded to produce the said policy of insurance or a true 
copy thereof; and the said S. Jaffe, the agents of the Defend-
ant, and their counsel refuse to produce said contract 
page 4 ~ of insurance or to allow the Plaintiff to see same, 
and that the Plaintiff is unable to attach hereto, or 
nle in the Clerk's Office, the said policy or a full and true 
copy of same; that the said Defendant well knows all of its 
terms and provisions. 
That the "named assured", S. Jaffe, and Charlie Gray, an 
assured under said insurance policy, performed all of the con-
ditions of said policy that they, and each of them, should ~ave 
performed, and have violated none of its prohibitions that 
would void the said policy contract. 
· That while the said policy of insurance was in full force 
and effect, to-wit: on the 26th da.y of July, 1934, serious and 
permanent bodily injuries were inflicted upon the Plaintiff in 
Nansemond County by reason of the use and operation of the 
said Chevrolet motor vehicle owned by ~he said S. Jaffe'; (that 
one Charlie Gray was then and there legally using and operat-
ing the said motor vehicle with the permission ''express or im 
plied'' of S. Jaffe, the owner of said motor vehicle and the 
named assured mentioned in the said policy of insurance ; ) 
that they, the said S. Jaffe and Charlie Gray, were not cov-
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ei:ed or protected by any other insurance in this matter other 
than as covered under the aforesaid policy of insurance; that 
Charlie Gray then and there, while so using and ·operating 
said motor vehicle in Nansemond County, Virginia~ on and 
along the highway leading from Suffolk to North uarolina, 
and proceeding· in a northerly direction along said _highway; 
recklessly and negligently drove said motor vehicle over and 
across the left of the center line of said highway, and into, 
upon and against and over the Plaintiff, who was then and 
there traveling along said highway and proceeding 
page 5 ~ in a Southerly direction, and as a result of the reck-
less and negligent conduct of the said Charlie Gray 
in the management and control of said motor vehicle, and as 
a proximate cause and result thereof the Plaintiff was seri-
ously and permanently injured, maimed and disfigured for 
life; that the-reupon, to-wit: on the 26th day of July, 1934, 
the said Charlie Gray became liable to the· Plaintiff for his 
damages and said bodily injuri.es, and that, likewise, on the 
26th day of July, 1934, liability for said damages and said 
bodily injuries of the Plaintiff attached to the defendant as in-
surer under said public liability insurance policy. . 
· That the Plaintiff heretofore, to-wit: On the 14th day of 
September, 1934, instituted an action by way of Notice of Mo-
tion for judgment against Charlie Gray in the Circuit Court 
of N ansemond County, Virginia, to recover of the said Char-
lie Gray $10,000.00 damages for. his aforesaid bodily inju-
ries, and at a later date, to-wit: on the 17th day of June, 
1935, upon the trial of said action by a jury in said Court, 
a verdict was rendered in favor of the Plaintiff against Char-
lie Gray for the sum of $9,350.00, upon which · verdict the 
said court, on the 27th day of June, 1935, entered a judg-
ment against the said Charlie Gray and in favor of the Plain-
tiff for the sum of $9,350.00, with interest thereon from June 
17, 1935, until paid, together with his costs amounting to 
$55.70, which said judgment has now become final. 
That heretofore, to-wit: On the 11th day of July 1935, an 
execution or writ of fieri facias was sued out ·of the Clerk's 
Office of the Circuit Court of N ausemond County, Virginia, 
on the aforesaid judgment against Charlie Gray, 
pag·e · 6 } whereby the Sheriff of ·N ansemond County, 'Vir-
ginia, was directed to be caused to be made out of 
the goods and chattels of the said Charlie Gray the amount 
of said judgment, with all interest thereon, and all costs re-
~overed by the said Plaintiff in the aforesaid action against 
Charlie Gray, which said execution was delivered to the said 
Sheriff of Nansemond County, returnable to the Second Sep-
tember Rules; 1935, which said execution was duly returned 
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by the said Sheriff to said Clerk's Office, marked ''No effects 
and unsatisfied'' ; that on the 14th day of August, 1935, an 
execution or fieri facias was likewise sued out of the Clerk's 
Office of the said Court against Charlie Gray and directed 
and delivered to the Sergeant of the City of Suffolk, and re-
turnable to the First November Rules, 1935, which said exe-
cution was duly returned by the Sergeant of the City of Suf-
folk to said Clerk's Office, marked ''No effects and unsatis-
fied.'' 
That ·Charlie Gray is insolvent and that said executions 
on the aforesaid judgment were returned unsatisfied. because 
of his insolvency; that said Charlie Gray while so using and 
operating the said Chevrolet motor vehicle owned by S. Jaffe; 
with the permisson ''expressed or implied'' of the said S. 
Jaffe as aforesaid, was covered by, and insured under, said 
policy of liability insurance hereinbefore referred to; that 
under the laws of the State of Virginia for such cases made 
and provided the said insolvency of Charlie Gray does not op-
erate to release the said defendant, New Amsterdam Cas-
ualty Company, a foreign corporation, from the payment of 
damages to the Plaintiff for his bodily injuries sus-
page 7 ~ tained as ·aforesaid during tl1e life and term of said 
policy of insurance, and the executions having been 
returned unsatisfied in the aforesaid action brought by the 
Plaintiff against Charlie Gray, because of the insolvency of 
the said Charlie Gray, the Plaintiff is entitled to maintain this 
action against the Defendant, New Amsterdam Casualty Com-
pany, a foreign corporation. 
That no part of the above-mentioned judgment in the 
amount of $9,350.00, interest or Court costs, has been paid 
by the said Charlie Gray, or anyone else for him, and the 
said judgment, interest and costs remain due and unpaid to 
this date. 
By reason of all of which the Plaintiff will, as aforesaid, 
move the Circuit Court of the City of Suffolk for a judgment 
against New Amsterdam Casualty Company, a foreign cor-
poration, in the amount of $9,350.00, with interest thereon 
from the 27th day of June, 1935, until paid, and $55.70 Court 
('OSts. 
Given under my hand this 14th day of January, 1936. 
GASKIN ELLIS, 
By J. MELVIN LOVELACE, 
CHARLES B. GODWIN, JR., 
Counsel.. 
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page 8 ~ .And afterwards, to-wit: 
In the Clerk's Office of the Circuit Court of the City of 
Suffolk, on the 31st day of January, 1936, the said plaintiff 
filed his Affidavit in the following words and figures: 
. This day appeared before me, J. Melvin Lovelace, a Notary 
Public, in and for the Corporation aforesaid, in the State of 
Virginia, Gaskin Ellis, who being first duly sworn, made oath 
before me in my said corporation that he is the plaintiff in 
the above styled matter and that he verily believes Solomon 
tT affe has in his possession a public liability insurance policy 
on one Chevrolet Truck owned by the said Solomon Jaffe 
and that the same was in force and effect on or about the 
26th day of July, 1934, the time the said Gaskin Ellis was iii-
jured while riding his bicycle on the highway leading from 
the City of Suffolk to North Carolina, in Nansemond County, 
at which time the said Gaskin Ellis was struck by the above 
mentioned Chevrolet truck. The said Gaskin Ellis further be-
lieves and so states that the said policy of insurance contains 
material evidence of value to him, the said Gaskin Ellis, and 
that the said policy or a copy thereof should be produced and 
is relative and material. 
. Wherefore the said Gaskin Ellis requests of the Clerk of 
the Circuit Court of the City of Suffolk to issue a summons 
directed to Solomon Jaffe; to produce the said insurance 
policy at such time as the said Clerk shall deem proper, as 
is required under Section 6236 and 6237 Code of Virginia 
1930, and acts amendatory thereto. 
Dated at Suffolk, Virginia, this 28th day of January, ·1936. 
J. MELVIN LOVELACE, 
Notary Public. 
~1y commission expires September 12, 1938. 
page 9 } And afterwards, to-wit: 
In the Circuit Court of the City of Suffolk, on Wednesday, 
the eleventh day of March, in the year of our Lord) nineteen 
hundred and thirty-six: 
The said defendant, the New Amsterdam Casualty Com-
pany, by its attorney, appeared and asked leave to file a plea 
to the plaintiff's notice of motion; and the Court doth order 
, that the said plea be filed. 
32 Supreme Court of Appeals of Virginia. 
page 10} And afterwards, to-wit: 
In the Circuit Court of the City of Suffolk on March 
11, 1936, the defendant by its attorney :filed .its Plea in the 
following words and figures : 
The defendant, the New Amsterdam Casualty Company, 
comes and says that it is not liable to the plaintiff in this 
action, and that this Court ought not to ~e any further cog-
niza:r:ce of the action aforesaid, because of the following facts: 
The plaintiff, in the above case, Gaskin Ellis1 did on Sep-tember 13th, 1934, bring a joint action by notice of motion 
for judgment against Solomon Jaffe and Charlie Gray in the 
Circuit Court of Nansemond County, Va., for $10,000.00; that 
this suit was returnable to October 8th, 1934, and was tried 
on June 17th, 1935. It was alleged by the said plaintiff, Gas-
kin Ellis, in that snit that he, Gaskin Ellis, was riding a bicy-
cle along the main State Hig·hway, leading from the City of 
Suffolk to North ·Carolina, in the County of Nansemond, Va., 
and that a certain motor· vehicle owned by Solomon Jaffe 
and driven and operated by Charlie Gray, the agent, servant 
and employee of Solomon J a:fl.'e, acting within the scope of 
his duty and employment, was then being driven along the said 
Highway, in said county, and the said Charlie Gray so negli-
gently and recklessly operated and managed the said truck and 
by reason of such negligence on the part of Charlie Gray, and 
as a proximate cause and result thereof, the plaintiff was 
seriously and permanently injured. In the trial of the said 
case the plaintiff put on various witnesses and attempted to 
prove that the said Charlie Gray \Vas operating 
page 11 ~ this truck at the time of the accident with the per-
mission of Solomon J a:fie, either expr~ssed or im-
plied. After all of the evidence was submitted a verdict 
was returned in favor of Solomon Jaffe and no appeal was 
taken by the plaintiff from this verdict, upon which verdict 
judgment was entered and became final on the 27th day of 
June, 1935. . , 
The New Amsterdam Casualty Company, the defendant, 
says that the said plaintiff cannot recover against it, unless 
and until he has obtained a judgment against Solomon Jaffe, 
the assured as set forth in the said policy described in the said 
notice of motion, or that the plaintiff can show that the said 
Charlie Gray was legally operating the said motor vehicle with 
the permission of the named assured. The defendant says that 
the plaintiff attempted, bpt wholly failed to obtain a judgment 
against Solomon Jaffe in the trial had on June 17th, 1935,. 
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and also failed in that trial to prove to the satisfaction of the 
Court that Charlie Gray was legally operating the said motor 
vehicle with the permission of the named assured. . 
Wlierefore, the said defendant, the New Amst€rdam Cas-
ualty Company prays that this Court dismiss this action 
against the said defendant and take no furth~r cognizance of 
· said action; that the said issue of negligence as between Solo-
mon Jaffe, the assured under the policy with the New Amster-
dam Casualty Company, having already been determined and 
settled by a verdict of a jury in the case of Gaskin Ellis. 
against Solomon Jaffe and Charlie Gray, and final judgment 
entered thereon, the said case having been tried in the Circuit 
Court of N ansemond ·County, Va., as aforesaid, and because 
in said case and upon the merits and the issues joined therein, 
the negligence of the defendant, Solomon Jaffe, 
page 12 ~ the assured in the policy with said defendant, the 
New Amsterdam Casualty Company, which forms 
the basis of this action, was finally adjudicated and deter-
lnined adversely to this plaintiff, which said adjudication still 
remains in full force and effect, in nowise reversed or made 
void and that the plaintiff is estopped by the said adjudication 
to assert any liability on the defendant, the New Amsterdam 
Casualty Company, for the collision between the said motor 
vehicle and his bicycle, which resulted in his said personal 
injuries. 
A.nd this the defendant is ready to verify by the said record. 
NEW AMSTERDAM C.A:SUALTY COMPANY, 
By S. BURNELL BRAGG, Its Counsel. 
S. BURNELL BRAGG, p. d. 
page 13 } And afterwards, to-wit: 
In the Clerk's Office of the Circuit Court of the City of 
Suffolk, on the 24th day of April, 1936, the said defendant 
by its attorney, filed its Grounds of Defense in the following 
words and fig'Ures : 
In obedience to the Order of the said Court in the above 
case the Defendant, without waiving any defense which it 
might have under its Plea of General Issue and the Special 
Pleas filed in this cause, denies each and every allegation 
of the Notice of Motion filed in this case and files the fol-
lowing statement of the Grounds of Defense: 
First: The Defendant denies that the Plaintiff has a 
right to recover against it for the judgment which the said 
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Plaintiff obtained against Charlie Gray and says that its 
policy of insurance issued to S. Jaffe did not extend to the said 
Charlie Gray as an additional assured under the facts and 
circumstances for which he was using said car at the time of 
the accident with the said Plaintiff. 
Second: That the statutory provisions in force in Virginia 
under Section 4326A of Virginia Code of 1930, as amended by 
Acts of 1934, is not applicable to the above case. 
Third: The Defendant has not in its possession and has 
b~en unable to obtain the policy which was issued to S. Jaffe, 
but has a copy of same . and will exhibit it to the Court in 
the tr~al of this case. 
Fourth: The defendant denies that Charlie Gray, an em-
ployee of S. Jaffe at the time of the accident, complied with 
the terms of the said policy. 
Fifth: The Defendant denies that the said Char-
page 14 ~ lie Gray was legally using and operating the car 
with the permission either expressed or implied of 
S. Jaffe. 
Sixth: The Defendant says that the policy of insurance 
is sed to S. Jaffe did not cover the truck for the purpose and 
use which Charlie Gray was using same at the time of the 
accident with the Plaintiff. 
Seventh: The Defendant further says that the Plaintiff 
is not entitled to maintain this action against the Defendant, 
the N e\v Amsterdam Casualty Company. · 
NEW AMSTERDAM CASUALTY COMPAN~ 
By S. BURNELL BRAGG, Its Attorney. . 
S. BURNELL BRAGG. 
page 15 ~ And afterwards, to-wit: 
In the Circuit Court of the City of Suffolk, on the 27th day 
of April, 1936. 
Gaskin Ellis, Plaintiff, 
v. 
New Amsterdam Casualty Company, Defendant .. 
ORDER. 
April 27, 1936. 
This day came the parties by their attorneys, and it appear-
ing to the Court that on March 11, 1936, there was filed in 
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the Clerk's Office in this case a plea of res adjudicata andes-
topped by judg·ment, by the defendant, and that with this 
plea the papers in the suit of Gaskin Ellis v. S. Jaffe and 
Charlie Gray, which was instituted and tried in the Circuit 
Court of N ansemond County, Virginia, were offered certain 
of the testimony introduced in the said case of Gaskin Ellis 
v. S. Jaffe and Charlie Gray and marked "Exhibit A" by the 
Court, also a copy of the policy issued by the New .Alnsterdam 
Casualty Company to S. Jaffe was filed with the said plea as 
Exhibit B; that thereupon counsel for the plaintiff moved to 
strike the plea of defendant on the ground that it was insuf-
ficient as a matter of law, and it was argued by counsel on 
March 14, 1936; and the Court, after considering the questions 
raised by the argument, on the 21st day of March, 1936, sus-
tained the motion of plaintiff's counsel and struck out the plea, 
to which ruling of the Court the defendant by counsel ex-
cepted. 
And on this day the parties again appeared by their coun-
sel, and the plaintiff moved the Court to continue the trial of 
the case upon the ground of the absence of a witness, J. W. 
Oliver, who was sick and therefore unable to appear; and ac-
cordingly the case is continued and set for the 25th day of 
May, 1936. 
pag·e 16 } And afterwards, to-wit: 
Virginia: 
In the Circuit Court of the City of Suffolk on Monday the 
25th day of May, 193"6: 
Present: The Honorable James L. McLemore, Judge. 
Gaskin Ellis 
v. 
New Amsterdam Casualty Company. 
This day came the plaintiff and defendant by their respec-
tive attorneys, also came a jury, to-wit: R. D. Bell, Fred H. 
Hamblin, J. L. Cuthbert, T. Byron White, L. H. Cathey, H. 
H. P·owell, and Julian Goodwin, who being elected tried and 
sworn. to well and truly try the issue joined, and a true ver-
dict render according to the evidence, and who having heard 
a part of the evidence, by consent of the parties, and with 
the assent of the Court, do stand adjourned until tomorrow 
morning at ten 0 'clock. 
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page 17 ~ Virgiriia : 
In the Circuit Court of the City of Suffolk, on Tuesday, the 
26th day of May, 1936. · 
Present: The Honorable James L. McLemore, Judge. 
Gaskin Ellis 
'lJ. 
New Amsterdam Casualty Company. 
This day came again the parties by their attorneys and 
the jury who after hearing· the evidence in_ full, and the in-
structions from the Court, and the argument of counsel, re-
tired to their room to consider of their verdict, and after some-
tinte returned into Court with the following verdict, to-wit: 
"We, the Jury find for the plaintiff, H. H. Powell, Fore· 
man.'' 
- The defendant, by its attorney, moved the Court to set 
aside the verdict of the jury and enter judgment for defend-
ant or in the alternative, grant the def_endant a new trial on 
the following grounds, to-wit: 
Verdict contrary to law and evidence, 
That the Court erroneously admitted evidence that should 
not have been admitted. 
That the Court improperly granted instructions for the 
Plaintiff and improperly refused instructions asked for by 
the defendant, and the Court erred in overruling defendant's 
motion to strike evidence. 
And this case is continued to June 22, 1936, next to be heard 
on said motion. 
page 18 ~ And after~ards, to-wit: 
In the Circuit Court of the City of Suffolk, on Tuesday, 
the fourteenth day of July, in the year of our Lord, nineteen 
hundred and thirty-six: 
This day came again as well the plaintiff by his attorney, 
Chas. B. Godwin, Jr., and J. Melvin Lovelace,· as the defend-
ant by its attorney, S. Burnell Bragg, and the motion here-
tofore made herein to set aside the verdict of the. jury hav-
ing been fully heard and maturely considered by the Court 
.G. Ellis v. New Amsterdam Casualty Co. 37 · 
is sustained and said verdict set aside. .And thereupon the 
Court now proceeding· to enter said judgment as to it might 
seem right and proper it is considered by the Court that the 
said plaintiff take nothing by his suit herein and that the 
said defendant go hence without day and recover of the said 
plaintiff its costs about its defense in this their behalf ex-
pended, to all of which the said plaintiff, by his attorney duly 
excepted, and on the ground the action of the ~Court in set-
ting aside the verdict and entering up judgment for the de-
fendant is contrary to the law and the evidence and without 
evidence to support it. 
page 19 ~ Virginia, In the Circuit Court of the ·City of Suf-
folk. 
Gaskin Ellis, Plaintiff, 
v. 
New Amsterdam Casualty Company, A Corporation, Defend-
ant. 
RECORD. 
Stenographic report of the testimony and other incidents 
of the trial of the case of Gaskin Ellis, Plaintiff, v. New Am-
.sterdam Casualty Company, A ·Corporation, Defendant, tried 
on the 25th and 26th days of l\iay, 1936, in the Cir.cuit Court 
of the City of Suffolk, Virginia, before Hon. J. L. McLe-
More, Judge of said Court, and a jury; together with the 
motions and objections on the part of the respective parties 
and the instructions offered in behalf of the parties, the ac-
tion of the Court with respect thereto, and the exceptions 
of the respective parties. 
page 20 }- Suffolk, Virginia, May 25, 1936, at 10:00 A. M. 
Present: Messrs. Charles B. Godwin, Jr., and J. Melvin 
Lovelace, Attorneys for the plaintiff; M.:Cssrs. S. Burnell 
Bragg· and Leonard H. Davis, Attorneys for the defendant. 
Upon the convening of the court this case was called for 
hearing and counsel announced they were ready for trial. 
Thereupon, a jury was empaneled, the witnesses were sworn 
and excluded from the court room until called to testify, and 
the following evidence was introduced: 
1\tfr. Bragg: Your Honor, I would like to make a slig·bt 
amendment to my grounds of defense filed the last time. 
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The Court: Well, tell them what it is. Maybe they won't 
object; I don't know. 
Mr. Godwin: We want to know what it is. 
The Court: Well, tell them what it is. Maybe they won't 
object to it. 
Note : Counsel discussed the amendment with the Court. 
page 21 ~ The Court: It is too late to amend your grounds 
of defense now. 
Mr. Bragg: I don't think it makes much difference. 
The Court: I don't think it makes much difference, my-
self. 
Mr. Bragg: But, Your Honor, f.or the record, I am going to 
save the point to your overruling my motion. 
The Court: Yes. 
Note: Opening statements were then made to the jury by 
counsel for the parties. 
JOHN H. POWELL, 
a witness on behalf of the plaintiff, being duly sworn, was 
examined and testified as follows: 
Examined by Mr. Godwin: 
Q. Mr. Powell, what is your occupation? 
A. Clerk of the Circuit Court of Nansemond County. 
Q. Was a suit broug·ht in your court in 1934 or 1935, of Gas-
kin Ellis v. Charlie Gray and S. JaffeY 
A. Yes, sir. It was filed in the Circuit Court of Nansemond 
County on September 14, 1934. 
Q. Have you a copy of that notice of motion with you~ 
A. I have. 
page 22 ~ Mr. Godwin: I WQuld like to introduce the copy 
of the notice of motion in evidence as Plaintiff's 
Exhibit A. 
(The document was received in evidence and marked ac-
cordingly.) · 
Q. Pursuant to that notice of motion, was a trial had in 
that caseY 
A. Yes, sir. 
Q. On .what day? 
A. On the 17th day of June, 1935. 
Q. Have ·you got a copy of the order of those proceedings f 
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A. Yes, sir. 
Q. What was the verdict in that caseY 
A. The verdict of the jury, on the 17th day of June, 1935, 
was, ''We the jury find for the plaintiff against the defendant 
Charlie Gray, and fix the damages at $9,350." 
Q. Have you a copy of that order, sirY 
A. Yes, sir. 
~Ir. Godwin: I would like to introduce that in evidence, 
marked "Plaintiff's Exhibit B " .. 
(.A certified copy of the order entered in sa.id case in the 
Circuit Court of the County of N ansemond on June 17, 1935, 
·was received in evidence and marked "Plaintiff's Exhibit 
B.'·') 
page 23 } Q. Now, was there a judgment entered on that 
order? 
A.. Yes, sir, on the 27th day of June, 1935. 
Q. vVas that the final judgment in the caseY· 
A. That was the final judgment. 
Q. .l\.nd did the court sustain the verdict of the jury¥ 
.A. Yes, sir. 
Q. Have you got a copy.of that order? 
A. I have a copy of that order. . 
Q. "Will you read that order to the jury, please, sir 7 
(The order was read by the witness.) 
Mr. Godwin: I would like to introduce that in evidence as 
Plaintiff's Exhibit C. 
(The document offered, being a certified copy of the order 
entered as described by the witness, was received in evidence 
and marked "Plaintiff's Exhibit C.") 
Q. Now, have executions been issued on that judgment! 
A. Yes, sir, two of them. 
Q. Has there been any appeal from that judgment! 
A. No, sir. 
Q. When was the first execution issued¥ 
A. The first execution was issued on the 11th day of July, 
1935. 
Q. Directed to whom 7 · 
A. Directed to the Sheriff of N ansemond County. 
Q. Is there a return on that execution? 
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.A. Yes, sir; it is marked, ''No effect. E. B. 
page 24 ~ R·awles, Sheriff". 
:Mr.· Godwin: I would like to introduce that in evidence as 
Plaintiff's Exhibit D. 
(The certified copy of execution as described by the wit-
ness was received in evidence and marked "Plaintiff's Ex-
hibit D.'') 
Q. Was there another execution Y 
.A. There was another execution issued on the 14th day of 
August, 1935, directed to the Sergeant of the City of Suffolk. 
Q. Is there a return on that execution? 
A. ''No effect. This 6th day of November, 1935. H. W .. 
Churn, City Sergeant". 
. Mr. Godwin: I would like to introduce that in evidence as 
Plaintiff's Exhibit D. 
(The certified copy of the last mentioned execution was re-
ceived in evidence and marked "Plaintiff's Exhibit E.") 
Q. Mr. Powell, did Charlie Gray come to your office and 
make an affidavit before you? 
A. Yes, sir. 
Q. Did he make that affidavit freely, of his own will and 
accordf 
A. Yes, sir. 
Q: Did you discuss the matter with him f 
.A. I read, Mr. Godwin, and when I got to the end of a para-
graph I would stop and ask him if he understood 
page 25 } it and if that was correct. 
Q. You didf 
A. Yes, sir. 
Q. Did he.say that that was correct? · 
A. He said, yes, it was correct; and I also asked him if he 
thoroughly understood it and he said that he did. 
Q. Who was there with him when he made that affidavitf 
A. Lawyer Fulcher, John H. Fulcher. 
Q. Is that the affidavit that he made (handing the witness 
a paper)Y 
A. Yes, sir, that is the one. 
Mr. Godwin: I want to introduce that affidavit in evidence 
as Plaintiff's Exhibit F. 
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(The document identified by the witness, bearing date of 
the 17th day of September, 1935, was received in evidence and 
marked "Plaintiff's Exhibit F.") 
CROSS EXAMINATION. 
By Mr. Bragg: 
Q. Mr. Powell, you were there and took this verdict from 
the jury and read it to the court in the trial of the case of 
Gaskin Ellis v. B. Jaffe and 1Charlie Gray, were you notY 
A. ·Yes, sir. . 
Q. Is that the verdict they rendered on the original notice 
of motion? 
page 26 ~ A. That is the verdict, ye·s, sir. 
Q. Will you read that to the jury, pleas~¥ 
A. (Reading:) "We the jury find for the plaintiff against 
the defendant Charlie Gray, and fix the damages at $9,350. 
As to the defendant Solomon Jaffe, we find for the defend-
ant.'' 
Mr. Bragg: We offer that verdict, your Honor, and I think, 
without detailing them, all of those papers were offered in 
evidence as exhibits with the special plea filed by the de-
fendant. 
(The verdict as read by the witness was received in evidence 
as Defendant's Exhibit 1, and appears on the back of the copy 
of notice of motion filed in evidence as Plaintiff's Exhibit A.) 
Q. Mr. Po,vell, you are the Clerk of the Circuit Court of 
N ansemond County, I believe you said Y 
A. Yes, sir. 
Q. You heard Charlie Gray testify in that case down there, 
did you not Y · 
A. Yes, sir. 
Q. You heard him testify that that truck, on that night, 
was being used witl1out Mr. Jaffe's consent and against his 
orders, didn't you Y 
A. ·Yes, sir. 
Q. You say that on the 17th day of September, 1935, he 
made this affidavit before you 7 
page 27 } A. That is right, sir. 
Q. Who prepared that paperY 
A. I don't know, Mr. Bragg, who prepared the paper. It 
was prepared when it came to my office-when Charlie Gray 
came down there. 
Q. Who brought it to you, Mr. Godwin or Mr. Lovelace-
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A. No. Mr. Lovelace called me over the phone and asked 
1ne if I would take an affidavit from Charlie Gray, and I told 
him I would, and it was prepared when he came down. 
Q. l\{r. Lovelace asked you over the phone whether you 
would take an affidavit of Charlie Gray~ 
A. Yes, sir. 
Q. And this affidavit \Vas prepared before. it was brought 
to your hands~ · 
A. Yes, sir. 
Q .. It was brought down there, you say, by a man named 
.Fu1cher? 
A. Yes, sir. 
Q. A colored attorney here? 
A. Yes, sir. 
Q. ·You say you read that affidavit to Charlie Gray? 
A. Yes, sir. 
Q. Did you warn Charlie Gray that in making that affidavit 
he was either committing perjury in that affidavit or had com-
mitted perjury in the county court' 
A. I don't think I mentioned that, Mr. Bragg. 
page 28 ~ I read it very slowly and asked him, at the end of 
each paragraph if it was correct. 
Q. You knew he was committing perjury, didn't you~ 
A. Yes, sir. 
Q. And still you took that affidavit~ 
A. Yes. sir. That was all I was asked to do, Mr. Bragg. 
RE-DIRECT EXAMINATION. 
Bv l\{r. Godwin: 
~Q. Did Charlie Gray discuss 'vith you t~ose various things 
in there, Mr. Powell? 
A. Yes, sir. 
Q. Did he say why he was making this statement? 
A. He did. 
Q. What did he say? 
A. I asked him why he made-
Mr. Bragg: Your Honor, I think the affidavit speaks for 
itself. Charlie Gray is here, and he has been 'vith counsel 
for the plaintiff on many occasions and they are well aware of 
what Charlie Gray is going to testify to. I think he had better 
testify for himself. 
The Court: I think your objection is taken properly. 
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page 29} EUGENE WALLS, 
a witness on behalf of the plaintiff, being duly 
sworn, was ~xamined and testified as follows: 
Examined by Mr. Godwin: 
Q. Your name is Eugene Walls Y 
A. Eugene Wails. 
Q. What is your occupation? 
A. Sergeant of police. 
Q. In the City of Suffolk Y 
A. Yes, sir. 
Q. As such, do you ride around at night a great deal in the 
police car? 
. A. Yes, sir~ · · 
Q. Do you h~ve occasion to stay on the street a good part 
of your time, Mr. Walls? 
A. Yes, sir, I do. 
Q. Do you know the truck of S. Jaffe when you see it-the 
'Old Chevrolet truck that he owns 1 
A. Yes, sii·. 
Q. Do you know Charlie Gray? 
A. I do. 
Q. Ho\v long· have you been knowing him 1 
A. I have been knowing Charlie Gray for several years; 
I don't know just how long, but I have been knowing Charlie 
Gray ever since I have been in the Police Department, prac-
tically. 
q. Did you ever see l\ir. Jaffe's truck, during the year·1934, 
in the yard of Charlie Gray Y 
page 30 ~ A. I did; I saw it there several times in the year 
1934. I have seen it there since then. 
Q. How often would you see that truck there, Mr. Walls? 
lV[r. Bragg: Your Honor, I think this evidence is irrele-
vant. You have here now a case 'vhich, as Mr. Godwin and 
Mr. Lovelace know, of a truck that was being used that night 
by Gray who has admitted on the stand that he was using it 
without Mr. Jaffe's orders. No matter what that truck had 
been used for prior to that day, I think it is irrelevant evi-
dence, as to where he may have seen that truck, or anythi~g 
pertaining to that truck. I am going to object to it as irrele-
vant. 
The Court: I can't quite agree that that is· so. I assume, 
because we have all been over this thing before and seen that 
there is going to be a conflict of testimony about this point that 
you have mentioned~ and that being so, I think these circum-
stances might go to the jury and they can value it in trying to 
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determine who is telling the truth about controverted matters. 
On that theory, coming· a little .out of its order, I will allow 
the witness to go ahead and testify. 
Mr. Bragg: I want to save the point, your Honor. 
page 31 ~ By :1_\.lr. Godwin: 
Q. How often would you say that truck had been 
there, Mr. Walls Y 
A. Well, real often, Mr. Godwin, two or three times a week. 
I have seen the truck sitting there from midnight until the 
next day, making my rounds at night. 
Q. Have you seen Charley Gray riding around in that 
truck at night! 
A. I have. I have seen him before 12:00 o'clock at night. 
I have seen him in the East End, out in the. West End, out 
in the neighborhood, m€et him on the street most any time. 
Q. Other boys in there Y 
A. Yes, sir, at times, three or four boys in there with him. 
Q. Was that an occasional thing with him f 
A. Occasionally, and I would see it every week, as far as 
that goes. 
Q. Now, I believe that you arrested Charlie Gray one morn-
ing coming up town, did you not f 
Mr. Bragg: Your Honor, what in the world has that .got 
. to do with this caseY He may have arrested Charlie Gray 
for lots of things. I object to it. 
Mr. Godwin: All right. 
Q. Were you in Police Court the morning that ·Charlie Gray 
was tried when be was arrested by P. L. Salmon for driving 
up West Washington StreetY 
page 32 ~ A. Yes, sir-driving up Main Street. 
Q. Who appeared there for himY 
A. I don't know whether Mr. Jaffe appeared for him, or 
whether he came up afterwards. Mr. Jaffe paid his fine and 
said that he and Mr. Stone, Rog€r Stone, was racing-what 
Charlie told him-and they got pulled for reckless driving. 
Q. Do you know who went on ·Charlie Gray's qond in that 
casef 
. A. I do. 
Q. Who didY 
A. Mr. Jaffe. 
Q. On these occasions that you saw these boys driving 
around town in this truck, did you see th€m have anything in 
the truck other than themselves? 
A. No~ sir, not late of a night, I didn't. 
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Q. Did you see them go in one particular direction Y 
A. No; I would see them most anywhere in town. 
Q. Do you know whether they were dressed up or in their 
working clothes, Mr. Walls, on occasions when you have seen 
them in there 7 
A. I would not say about all the times, but sometimes they 
were not. 
page 33 :~ CROSS EXAl\tiiNATION. 
Mr. Bragg·: Your Hondr, without \vaiving my objection, 
I will cross examine this witness. 
By Mr. Brag·g: 
Q. Mr. Walls, you say you are a police officer here in Suf-
folk' 
A. Yes, sir. 
Q. And it is your duty to make certain inspections, I be-
lieve you say, about automobiles and people's yards, and so 
forth? 
A .. Well, not necessarily; when you know they are working 
for a man and have the cars, ·w.e don't inspect them. 
Q. You sa\v this truck in Charlie Gray's yard on several 
occasions? 
A. I have. 
Q. You knew that Mr. Jaffe· was a butcher here, did you 
not? 
A. I did, and I kne\v Charlie Gray was working for him. 
Q. And you also knew that truck was being used sometimes 
early in the morning to bring beef from the slaughterhouse 
to the market? 
A. I don't doubt that at all. 
Q. Well, don't you know it? 
A. He brought it mostly in the afternoon, I think. 
Q. Didn't he bring it early in the mornings 7 
A. I don't know about that. 
A. You say you sa'v this truck being used at night, with 
Gray in it? 
page 34 } A. Yes, sir, I have. 
Q. Well, could you say, on occasions that you 
saw that truck being used, it was not being· used for Mr. 
,Taffe's business, on your oath? 
A. No. I could not say, under oath. It was not going to 
the slaughterhouse, though, and it was not coming from the 
slaughterhouse. 
Q. Of course you could not say under your oath that it wa:5 
not being used for Mr. Jaffe's business' · 
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A. No, I could not say that. 
Q. You say that Charlie Gray was arrested on one occasion Y 
A. Yes, sir. · 
Q. And Mr. Jaffe paid his fineY 
A. Yes, sir. 
Q. Is it unusual for an employer to pay his employe's 
fine, or go on his bond? 
A. Not especially, that I know of. 
Q. It is generally done in this town and every other town, 
isn't itT 
A. Yes, sir, I guess they do. 
Q. Do you know what time that arrest of Gray was made, 
when you say he was driving too fastY Was it in the morning 
or the afternoon Y · 
A. In the morning. . 
Q. And it was a very cold moi"ning, wasn't it? 
A. I don't remember about it being so cold. 
page 35 ~ Q. You don't remember about that? 
A. No, sir. 
Q. Did you see Mr. Stone around the premises' 
A. I was not on the premises when he was arrested. 
RE-DIR.ECT EXAMINATION. 
By Mr. Godwin: 
Q. Do you remember whether or not there was a porch to 
this house Charlie Gray lived in Y 
A. Yes, sir, there was a porch. The porch was rig·ht down 
on the ground. 
Q. Where was that car sometimes found? 
A. Right up there as close to the porch as it could get. 
The porch is just about like this platform is here. 
Mr. Godwin: Your Honor, on the 4th day of April, 1936, 
the deposition of William Whitehead was taken in the City 
of New York before E. R. Danielsen. That deposition has 
· been properly taken and certified and returned to the clerk's 
office; and we want to introduce it, as Plaintiff's Exhibit G. 
l\1:r. Bragg: Your Honor, I would like to have it read to 
the jury. 
Mr. Lovelace: Your Honor, before starting to 
pag-e 36 ~ to read it, is it necessary to read the notice and 
the exhibits f 
The Court: No ; counsel were there 1 
1\Ir. Lovelace: Counsel 'vere there, yes, sir. 
The ·Court : No, don't read the notice. 
Mr. Bragg: ·Your Honor, there are certain rulings that 
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I think the Court will have to make on this deposition, be-
cause various questions and answers were objected to there, 
and the jury won't know what to accept as correct testimony 
or what not to accept. 
The Court: Well, sir, just make your exceptions as they 
come along, then. 
Mr. Bragg: The deposition states the exception was made 
at the time. 
(Mr. Lovelace read the deposition to the objection noted 
therein on page 5 thereof.) 
Mr. Lovelace : Here is the first objection, I believe, on page 
5; the question was asked: 
''Question: Did Charlie Gray's duty require that he make 
trips in this truck Y 
''Answer: When I was not there to make them. 
''Question : Did he bring· the truck in from these trips at 
nightY 
page 37 ~ ''Answer : Not all times. 
''Question: Did he sometimes Y 
''.Answer : He did sometimes. 
"Mr. Bragg: Wait a minute, I want to make an objection. 
T want to object to any evidence that may be produced by the 
plaintiff in this case to contradict or impeach the testimony 
that has already been given in a former trial of Ellis v .. Char-
lie Gray and S. Jaffe wherein it was shown by the evidence 
in that case that Charlie Gray did not have permission to drive 
the truck on the night in question, and he admitted in open 
court under his oath that fact. To any evidence offered here 
today to impeach that witness, or to break down the issue 
that was i.n that trial, I offer an objection." 
The Court: I think that the evidence can go before the 
jury for what it is worth. 
Mr. Bragg: You think this cant 
The Court: Yes. 
Mr. Bragg: We want to note an exception. 
CM:r. Lovelace resumed the reading of the deposition, con-
tinuing to the first objection on page 6, the question and objec-
tion being as follows:) 
pag·e 38 ~ "Question: Now, after the truck was brought in 
. at nig·hts by Charlie Gray, do you know whether or 
not he used this truck for his own personal matters Y . 
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''Mr. Bragg: I object to that question as irrelevant and 
has no bearing in this case. '' 
The Court: Objection overruled. 
Mr. Bragg·: I want to save the point on that .. 
(Mr. Lovelace continued the reading of the deposition 
through the second objection appearing on page 6, the ques-
tion and objection thereto reading as follows :) 
''Question: Did Mr. Jaffe, to your personal knowledge, 
know that ,Charlie Gray was using the truck at nights for his 
own personal pleasure and business~ 
"Mr. Bragg: Wait a minute. I object to that question be-
cause this witness cannot testify to what Mr. Jaffe might 
know. That witness and his answer would be irrelevant in 
this case on the grounds that it 'vould be hearsay testimony.'' 
The Court: I can see how that could very readily be hear-
say, but I can see how it might be actual knowledge. There 
are some occasions in which a man might know how another 
man knew it. Without going into illustrations (there are 
plenty of them), it might be that he knew it and 
page 39 ~ it might be that he did not. The jury can give 
that whatever bearing it is worth. 
Mr. Bragg: I save the point. 
(Mr. Lovelace resumed the reading of the deposition, con-
tinuing through the objection appearing at the top of page 7. 
as follows :} 
"Mr. Bragg: * * • I object, as stated before, to any evi-
dence that might be produced by this witness to show that 
Charlie Gray had implied or express permission to use this 
truck at the time of the accident or at any previous time, as 
the records of the former case show that Charlie Gray ad-
mitted in that trial, or stated in that trial, on several occa-
sions that he was using the truck without the knowledge or 
consent of Mr. Jaffe or against his orders, and that this 'vit-
ness was called by the plaintiff in that case and they are bound 
by his testimony.'' 
Mr. Brag·g: In other words, your Honor, that -is an ob-
jection that I made to this testimony as to the use of that 
truck prior to the time that 1\fr. Jaffe said he could not use 
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deposition is irrelevant, and I think it is irrelevant 
page 40 ~ to go to this jury. He may have been using that 
truck for six months, but when Jaffe says, ''You 
can't use that truck tonight'', that order is canceled, and 
'vhat he might have done six months prio:r to that time would 
not be relevant as to what he could do on that night. 
The Court: I think that is correct, but, as I gather here, 
that question is going to be denied; I don't know how suc-
cessfully, but they are going to deny, or attempt to deny, that 
Mr. Jaffe ever gave that kind of order, and the real point I 
have got to decide is whether not by testifying in another 
case a witness is precluded from making a staten1ent di:ffE\1'-
ent from the one he made in the other case; that is your con-
tention, I think. I do not think that is so. I think he may be 
open, of course, to criticisms and to charg·es of perjury, or 
what not, but that doesn't prevent him from coming here a 
week afterwards or a month or a year afterwards and saying 
''I was not telling the truth then, I am telling the truth now''. 
The jury might not think much of him, but he has a right to 
tell them that. I think. 
Mr. Brag·g: Do you think that evidence is relevant? 
The Court: It may be relevant, not up to this time, but 
knowing from what you gentlemen state that the issue is going 
to be, I think it will appear to be relevant. 
l\1:r. Bragg: I want to save the point. 
page 41 } (Mr. Lovelace resumed the reading of the depo-
sition, continuing to the question beginning at the 
bottom of page 7 and the objection thereto commencing at the 
top of page 8, which read as follows :) 
''Question: Have you used this truck for the purpose of 
taking· Charlie Gray's wife to and from her home and par-
ties and back Y 
"Mr. Bragg: I object to that question on the grounds that 
that h~ irrelevant in this action and as to what this man might 
have done has no bearing to the case at bar." 
Mr. Bragg: Your Honor, I think that is all irrelevant, 
every bit of it, . as to 'vhat he was doing on that particular 
night. 
The Court: · What particular night-of the accident 1 
Mr. Brag·g: The night of the accident. 
The Court: Do you mean yon think it 'vas irrelevant as to 
whether he had authority or not Y 
·Mr. Bragg: Yes, sir. He said l1e had the privilege of tak-
ing his family somewhere. 
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The Court: Isn't the real issue between you gentlemen 
as to whether or not he used this truck with authority or with-
out authority? Isn't that the vital question that the jury 
has to pass upon 1 
page 42 ~ Mr. Bragg: Yes, sir. 
The Court: Well, I think that his use of it may 
go to the jury and they will have to determine from the evi-
dence whether he used it with authority from Jaffe, either ex-
pressed or implied, or whether he did it without authority, 
so I will allow it to be read. They have to determine those 
questions. I suggest to the jury that they pay close attention 
to the reading of this evidence because it may have some 
bearing upon their decision in the matter. 
~Ir. Bragg: I save the point, your Honor. 
(Mr. Lovelace resumed the reading of the deposition, con-
tinuing through the last question on page 8 and the objection 
thereto, which read as follows :) 
''Question : How long had ~{r. Jaffe been permitting Char-
lie Gray to use this truck as stated by you f 
''Mr. Bragg: Wait a minute. I object on the grounds 
previously stated, that it is irrelevant and that they cannot 
impeach their own witness. That san1e objection goes to all 
this evidence.'' 
Nir. Bragg: Of course, the Court understands I am ob-
jecting to it all, too. 
The Court: Yes, I understand that; that is, all 
pag·e 43 r the evidence dealing with this general su}?ject. 
Mr. Bragg·: Yes, sir. 
The Court: And you are excepting to my ruling that I 
think the jury can hear it. 
Mr. Bragg: Yes, sir. 
(Mr. Lovelace resumed the reading of the deposition, con-
Hnning through the objection by counsel for the plaintiff ap-
pearing at the top of page 19, which reads as follows:) 
''Mr_ Godwin: I am going to make an objection. I ob-
ject to the introduction of the photostatic copy of the letter 
referred to when Mr. Bragg apparently has the original in 
his possession.'' 
Mr. God,vin: Mr. Bragg offered in evidence, up in New 
York, a photostatic copy of the original letter and I objected 
to his offering a photostatic copy while he, himself, had the 
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original in his possession and in his hands at that time, and 
the original is the best evidence and the original was there, 
and I simply asked that the original, if any was going to be 
put in, be put in, rather than the photostatic copy. 
Mr. Bragg: ·Your Honor, a photostat is always 
page 44 ~ admissible, if I understand, in evidence, and. we 
expect to introduce that original in evidence, if it 
is necessary, today. 
The Court: I think that the jury and the Court are en-
titled to have the original letter here where it can be com-
pared. 
1\{r. Bragg: We will have it rig·ht here. 
The Court: If that is so, it will be no harm to put it in at 
some time during the trial. 
(Mr. Lovelace resumed the reading of the deposition, con-
tinuing through the last question on page 23 and the objootion 
following, which objection reads as follows:) · 
''Mr. Bragg: I object to the question as leading and also 
tln the grounds that this question has been asked and asked 
before to the same. witness and has been answered in these 
depositions.'' 
Mr. Bragg·: Your Honor, all of those questions are lead-
ing. I don't kno'v whether your Honor wants to rule on 
them at this time. 
The Court: Well, leading questions weaken the strength 
of the testimony, but I would not exclude them on that ground. 
The jury will recognize the fact, no doubt, that the 
page 45 ~ witness is answering a question, if it is leading, 
that suggest.s to the witness the answer, and that 
takes some of the value away from the evidence, generally; 
'Qut they are the judges of that, and not the Court. 
Mr. Lovelace: Here is the question: 
"Question: And did he know that you and Charlie were· 
using the truck at night after you came in Y '' 
1\fr. Bragg: That is a leading question. 
Mr. Godwin: I don't see that it is a leading question. 
(1Ir. Lovelace ref?umed and concluded the reading of the 
deposition.) 
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RALEIGH ELLIS, 
a witness on behalf of the plaintiff, being duly sworn, was 
examined and testified as follows : 
Examined by Mr. Godwin: 
Q. Mr. Ellis, what is your full name1 
A. Raleigh Ellis. 
Q. Where do you live, sirY 
A. 230 Holland Street. 
Q. During· the summer of 1934 and prior to the accident in 
which your brother was hurt, 'vhere were you working Y 
A. Working for the FERA. 
page 46 ~ Q. In what part of the city¥ 
(The witness pointed). 
Q. Did you work at any time in Riverviewf 
A. Yes, sir. 
Q. How much of the time did you work in Riverview be-
for-e your brother was hurtY 
A. I reckon about two weeks or more. 
Q. In going from your home over. to Riverview, did you 
or not pass by the home of Charlie GrayY 
A. Y-es, sir. 
Q. Do you know the truck of Mr. Jaffe f 
A. Y-es, sir. 
Q. Please tell the jury if you saw that truck at Charlie 
Gray's house? 
A. Yes, sir, I saw it there. 
Q. At what time did you go to work in the morning? 
A. 6 :30 in the morning. 
Q. Wbere did you see the truck there Y 
A. Sitting in Charlie Gray's yard. 
Q. How often did you see the truck there when you 'vere 
going along ther-eY 
A. I have seen it there as much as three or four mornings 
a week, and sometimes he was getting it, bringing the truck 
back on the yard. 
Q. Yon are a brother of Mr. Ellis who was hurt, aren't 
you¥ 
A. Yes, sir. 
page 47 ~ CROSS EXAMINATION. 
By Mr. Bragg: · 
Q: You just saw the truck sitting in Charlie Gray's yard? 
A. Yes, sir. 
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Q. You do~'t know for what purpose it was left there·? 
A. I don't know for what purpose it was left there. 
Q. Just saw it sitting there? 
A. Yes, sir. 
Q. Charlie Gray worked for Mr. Jaffe-you knew that, 
didn't you? 
A. Yes, sir. 
By Mr. Godwin: 
Q. I believe you say you saw him backing out and ~oming 
in? 
A. Yes, sir; I saw him in the truck, coming out. 
E. J. SITTERSON, 
a witness on behalf of the plaintiff, being duly sworn, was 
examined and testified as follows: 
Examined by 1\Ir. Godwin: 
Q. Your name is E. J. Sitterson, is it not Y 
A:. Yes, sir. 
Q. Where do you live, Mr. Sitterson Y 
A. I live on Park Avenue, 340. 
page 48 } Q. And where is your place of business? 
A. Saratoga and Park Avenue. 
Q. What is your business? 
A. Run a gas station. 
Q. Does that sit in the intersection of the North Carolina 
highway and the road that goes to the ball.park? 
A. Yes, sir. . 
Q. During the summer of 1934, prior to the date that Gas:-
kin Ellis was hurt in this accident, did you know ~Ir. Jaffe's 
truck when you saw it? 
.A. Yes, sir. 
Q. Do you know Charlie Gray and Bill Whitehead Y 
A. Yes, sir. 
Q. Did they come to your place driving that truck, or not 1 
A. Well, they have been up there, I guess, probably fifty 
or a hundred times, I guess. I wouldn't like to say how many 
times, but they have been over there, I know, at least fifty 
times at night. 
Q. At what time? 
A. Between 7 :00 and 10 :00. 
Q. What would they come forf 
A. After water to put in the radiator. 
Q. Did they have much trouble keeping water in the radia-
tor? 
A. It run out as fast as they could put it in. 
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Q. Did they come to your place for that pur-
page 49 ~ pose? 
A. Yes, sir. 
Q. Do you know whether or not they had anything in the 
truck when they came Y 
A. Well, I never seen them over there when they had any-
thing in there except men ; sometimes there would be two, 
sometimes there would be five in there; anywhere from two 
to five men in there when they would come by there. 
Q. Would they get out of the truck when they got there, 
some of them? Did you wait on them and get the water, or 
did they get it themselves Y 
A. No, sir, they usually got out and got the water them-
selves, one of them. Sometimes the driver would get out and 
sometimes the one riding on the driver's seat. Sometimes 
there would be two or three in the back of the truck. 
Q. ~Ir. Sitterson, did you ever see them there at night with 
their working clothes on Y 
A. No, sir, they would always have on-in other words, 
dress clothes, I would say. · 
· Q. Have you seen Charlie Gray driving this truck over 
there since this accident. happened? 
A. Oh, yes. 
Q. Did you take special pains to notice after the former 
caseY 
A. Well, the truck stopped there regular until the 18th day 
of December, 1934. That is the last time the truck stopped 
there. 
page 50 ~ Q .. Have you seen him stop at other places over 
there? 
A. Yes, sir. He would stop over at Mr. Ward's store, 
across the street from my station, in the summertime. I sat 
out in front there; it is too hot to sit inside of the station. 
It is lit up all around there .. 
Q. Did the boys come there in the truck often enough to 
be objectionable to you? 
A. Oh, yes. 
Q. And what happened about it~ 
A. Well, I told them, the last time he was up there, that 
I was getting tired of him .coming· up there emptying the wa-
ter can and setting it do,vn-taking the can and emptying· it 
and setting it down-and if he didn't have enough in that 
can he would get another one and finish filling his radiator 
up and set that down, and I got tired of it, and on the 18th of 
December that is when I told them I didn't want them to 
come there any more. 
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Q. Did you ever see them hauling cattle or beef or anything 
in that truck at night from 7 :00 to 10:00 o 'clockY 
A. No, sir. I have seen them at night. 
Q. You hav~ seen them in the daytime? 
A. Yes, sir. 
Q. But not these night visits? 
A. No, sir. 
page 51} ·CROSS EXAMINATION. 
By Mr. Bragg: 
Q. Where is your gas station Y 
A. Right in the fork of Saratoga and Park Avenue. 
Q. How long have you been operating that station 7 
A. Seven years. 
Q. During that time you have seen him there fifty times? 
A. At least that much, yes, sir. 
Q. And they came there and went away? 
A. Yes, sir. This was in 1934, I believe, that they stopped 
there at least fifty times. 
Q. Not in the seven years? 
A. No, sir, not in the seven years. 
Q. ~Ir. Sitterson, you saw, sometimes, several on the truck 
besides the driver? 
A. Yes, sir. 
Q. You would not know whether they were using that truck 
going on any mission of Mr. Jaffe, or not, would you, at the 
time you saw it? 
... ~. No. sir; I wouldn't inquire into that. 
Q. Of course you didn't, you had no reason to inquire. 
You just saw them on the truck; whether they were going on 
business for Mr. Jaffe, or not, you would not know, would 
you? 
A. No, sir. 
page 52 } EDWARD M. P A.RDUE, 
a witness on behalf of the plaintiff, being duly 
sworn, was examined and testified as follows : 
Examined by Mr. Godwin: 
Q. What is your full name? 
A. Edward Mitchell Pardue. 
Q. And where do you live? 
A. I live at 116 Selden Street. 
Q. Have you occasionally been over to. the filling ~tation of 
1\f.r. Sit~erson at night? 
A. ·Yes, sir, practically every night. 
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Q. Have you seen Charlie Gray driving the truck of S. 
J a:ffe during the summer prior to the accident in which Gas-
kin Ellis was hurtY 
A. Yes, sir. 
Q. Have you been there at the filling station and seen him 
drive up in it Y 
A. Yes, sir, that is where I saw him. 
Q. In other words, in the truck Y 
A. Well, I have seen this boy they call "Charlie" ancl 
this boy they call ''Whit-ey'', Whitehead, together in the truck. 
Q. :Jlave you seen others that you recall' 
A. I have seen others, yes, sir, but mostly those. 
Q. What called your attention to the fact that they were 
driving· up there? . 
A. Well, after this hearing of 1\fr. Ellis and Mr. Jaffe, 
. I heard that Mr. Jaffe said the boys didn't have 
pag·e 53 ~ the truck only during work hours; and then, 
they stopped there practically every time they went 
that way, or lots of times, and would get water out of Mr. 
Sitterson 's water cans. He got sore over that-
Mr. Bragg: You can't say what Mr. Sitterson did or said. 
Bv Mr. Godwin: 
"'Q. That is the same Mr. Sitterson who just testifiedt 
A. Yes, sir. The reason I was paying attention to them 
getting the water, I was expecting th~m to have an argument 
over the water cans. 
Q. T1?-en, if I understand you correctly, before the accident 
and since the accident, you have seen them there at nights Y 
A. Yes, sir. 
Q. Have you ever seen them over there at night with any-
thing in the truck t 
A. Not that I remember. 
Q. Which 'vay would they be going? 
A. I have seen them going both ways. 
Q. Have you seen them there at night in their butchering 
or working clothes t 
A. I don't remember ever seeing them in their working 
clothes. 
page 54~ CROSS EXAl\tiiNATION. 
By Mr. 1Bragg: 
Q. Mr. Pardue, what is your business? 
A. Casket trimmer. 
Q. When you saw these two men, Bill Whitehead and Char-
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lie Gray, in this truck, you would not know whether they were 
going about the business of Mr. Jaffe, or not, would you Y 
A. No, sir. 
Q. .And you would not know whether Mr. Jaffe had loaned 
them the truck the night that you saw them, would you Y 
A. I don't know anything about that. 
SARAH PRETLOW (colored), 
a witness on behalf of the plaintiff, being duly sworn, was 
examined and testified as follows: 
Examined by Mr. Lovelace: 
Q. Sarah, where do you live f 
A. lOth Street and Norfolk Road. 
Q. Do you know Charlie Gray and Bill Whitehead! 
A. Yes, sir. 
Q. The boys that used to work for Mr. Jaffe. 
A. Yes, sir. 
• J 
Q. Did they come to your place of business over there Y 
A. Yes, sir, the time I run a cafe, and then I seen them down 
there at Jerry's Cafe and next door. 
page 55 ~ Q. When was that, 1933 and 1934 Y Did you ever 
see them there during that time Y 
.A. Yes, sir, 1933 and 1934. 
Q. How did they usually come there Y 
A. Well, there was a bunch of boys, I guess, just joyriding 
on a truck. 
1\fr. Bragg: Your Honor, I object to this evidence on the 
grounds previously stated, that what Charlie Gray might 
have done with this truck previous to the time he was told not 
to use it has no bearing in this case. 
The Court: Well, I have dealt with that subject before. 
I will let it go in for what it is worth. 
Mr. Bragg: I save the point. 
By Mr. Lovelace: 
Q. You say several boys came out there joyriding in a 
truck; was it }.lfr. Jaffe's truck? 
A. Well, I guess it was-a little blue truck. 
Q. Did you ever see them driving it during the daytime? 
A. Yes, sir. 
Q. The same truck that they used to drive during the day-
time? 
A. Yes, sir. 
Q. Were they on business, or out there on pleasure Y 
A. Just pleasure, to get something to eat. 
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Q. What time of night was it? 
page 56 t A. Sometim-e, I imagine, 8 :00 or 8 :30, something 
like that. 
Q. Any later than that on any occasion Y 
A. No, not as I knows of. . 
Q. Did they ever have any girls 'with them, or take any 
girls away from there~ 
Mr. Bragg: Your Honor, I obj·ect to that question as lead-
ing·. I don't want to trouble the Court, but that is certainly a 
most leading question. 
The Court: You can ask whom they had with them. 
By Mr. Lovelace : 
Q. Whom did they have with them on those occasions? 
A. Just a bunch of boys, when I saw them. 
Q. Do you know anything about an accident that either 
one of them had down near your place, or anywhere down in 
that vicinity 1 
A. No, sir, I do not. I just heard about it, is all. 
Q. Could you say about how many times on an average a 
week or a month they would come there with that truck? 
A. Sometimes twice or three times a week, and over to 
Jerry's Lunch Room to get something to eat. 
By Mr. Bragg: 
Q. They can1e there to get something to eat, you say f 
A. Yes, sir; the lunch room next door. 
Bv Mr. Lovelace: 
~Q. Were they dressed in their working clothes, or were 
they des sed in their best clothes 1 
page 57 ~ A. Well, they wasn't dressed up all the times ; 
in their working· clothes sometimes. 
CROSS EXAMINATION. 
By Mr. Bragg: 
Q. Sarah, where is your place of business Y Where do yon 
work, or live? 
A. I live on lOth Street; I works at the Planters. 
Q. And is that the place that these boys would come out 
there to get something to eat? · 
A .. No, sir, that was next door to Jerry's place. 
Q. And that is where yon saw them Y 
A. Yes, sir. 
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Q. And you say they would get there between 7 :00 and 8:00 
o'clock at nightY 
.A. Between 8 :00 and 8 :30. 
Q. Sometimes they would have on their working clothes 
and sometimes they would not? 
A. Yes. . 
Q. When you saw them out there, you would not know 
whether they would be on business for Mr. Jaffe, or not, would 
youY 
A. No) sir. I would be on my porch and the cafe man would 
be on his porch, and he would say, what did they have on 
their mind to buy 7 
Q. And you would not know whether they were on business 
for Mr. Jaffe, or not, would you 1 
page 58~ A. No, .sir. 
RE-DIRECT EXAMINATION .. 
' By Mr. Lovelace: 
Q. Did they have any meat or anything in the truck to de-
liver at the time you saw them out there Y 
A. Well, I didn't see it. They might have; I didn't see it. 
Q. You didn't see anything in there except the men and 
boys that they brought out there? 
A. No .. 
By Mr. Bragg: 
Q. You 'vould not look in the truck to see what they had in 
there, would you? 
A. No, sir. 
EVELYN LANCASTER (Colored), 
a witness on behalf of the plaintiff, being duly sworn~ was 
examined and testified as follows : · 
Examined .by Mr. Lovelace: 
Q. What is your nameY 
A. Evelyn Lancaster. 
Q. Where do you live, Evelyn? 
A. On lOth Street. 
page 59 ~ Q. Do you know Charlie Gray and Bill White-
headY 
A. Yes, sir. 
Q. Did you ever have occasion to see them out near you 
or at your house at any time during the years 1933 and 19347 
A. Yes, sir. . 
Q. Usually, about what time was it they would be out there? 
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A. Any .time around ten or eleven o'clock at night, some-
tUnes. . 
Q. How would they usually come out there f Walk, or ride, 
or how would they usually come Y 
A. Sometimes on a car, sometimes on a truek. 
· Q. Whose truck would they come on occasionally! 
A. The one they worked with, I think. 
Q .. I say, whose truckY Do you know whom they worked 
forY 
A. Yes, sir; worked for Mr. Jaffe, in the market. 
Q. Well, whose truck did they usually drive out there, 
then? 
A. ~ey had the truck where they worked. 
Q. The truck that they worked with in the daytime, they 
would drive out there at night, is that correct Y · 
A. Yes, sir. 
Q. About how many times a week or month would you see 
them out there on that truckY 
A. Well, I don't know exactly. 
Q. Well, on an average of approximately two or 
page 60 ~ three times a week, or two or three times a month Y 
A. Well, something like that; I would have to 
call them up to bring stuff out there and they would come out. 
there afterwards. 
Q. Did you ever order any stuff from Mr. Jaffe Y 
A. Yes, sir. 
Q. Did they ever come out there except to bring the stuff 
that you ordered 1 
A. Yes, sir. 
Q. Whom did they have in the truck with them on those 
occasions, usually Y 
A. Well, the Whitehead fellow and Charlie. 
Q. Did they ever have anybody else with them Y 
A. Sometimes. . 
Q. You state that they did come there at various times when 
they did not have business; I just want to get that straight. 
Have they ever been there exoopt when they came on busi .. 
nessY 
A. Yes, sir. 
Q. About how many times did they come there when they 
were not on business 1 
A. Well, once or twice a week, or something like that. 
Q. Once or twice a week! 
A. Yes, sir. 
Q. Did they ever have anybody in that truck except ·Bill 
. Whitehead and Charley Gray when they would 
page 61 ~ come Y 
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A. Yes, sir. . 
Q. Did they ever have any girls with them, or any boys, 
or have you seen them with both 7 
A. Well, sometimes they had girls and sometimes they had 
boys. 
CROSS EXAMINATION. 
By Mr. Bragg: 
Q. Evelyn 'vhat is your business 7 
A. I runs a cafe. 
Q. WhatY 
A. Cafe. 
Q. Run a cafe Y 
A. Yes, sir. 
Q. And what did these boys come there for-to get some-
thing to eat f 
A. Yes, sir. 
. Q. And you say they would come there to bring meat when 
you would order it from Mr. Jaffe? 
A. Yes, sir. 
Q. Yon say that sometimes they would come in a car and 
sometimes they would come in a truck 1 
A. Yes, sir. 
Q. What time would they come out there-seven or eight 
o'clock? 
A. Sometimes ten or eleven. 
page 62 ~ Q. And had on their working clothes, you say, 
when they would come Y 
A. Not all the time. 
. Q·. The times they would come to bring you meat, they . 
would come for that purpose, would they notY 
A. Yes, sir. · 
Q. When they did not come to bring you meat, you didn't 
know whether they were working for Mr. Jaffe, doing his 
work, or not, did you? 
A. No, sir, I didn't know that. 
Q. What was your answer? 
A. I said, no, sir, I didn't have anything to do with whether 
they was working or not. 
Q. You would not go and look in the truck to see whether 
they had any beef in there to carry to somebody else, would 
you? 
A. No, sir. 
Q. Who has been out to talk to you about this caseY 
A. What you mean Y 
Q. Just what I asked you. 
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The Court: Just answer if you know. If you know who has. 
boon out there talking to you about it, just tell him. · 
A. Well, Charlie came out there and was telling me about 
it. 
page 63 }- By Mr. Bragg: 
Q. Charlie came out there to talk to you about 
itY 
A. Yes, sir. 
Q~ Charlie Gray, himself? 
A. Yes, sir. 
Q. When did he come out there? 
A. I don't know exactly. 
Q. This week, last week, last month,. or when Y 
A. Four weeks ago or more. 
Q. How many times did he talk to you about it Y 
A. Once. 
Q. What did he say? What did he ask you about it Y What 
did he tell you about this caseY 
A. He didn't say nothing to me-just wanted to know had 
he been out there, or anything. 
Q. Wanted to know if he had been out there? 
A. Yes, sir. 
Q. Who came out there with him Y 
A. I don't know. I was in the house. 
Q. How is that? 
A. I don't know. I was in the house. 
Q. Well, didn't you see who 'vas with Charlie Gray when 
he came out there Y 
.A. No, sir. 
Q. There was somebody with him, wasn't there? 
A. I couldn't tell you. I was in the house. He came in 
the house. I ·couldn~t tell whether he was in the 
page 64 }- car or not. 
Q. Did anybody else come in the house with him Y 
A. No, sir. 
Q. And what did he say he wanted you to testify here to-
davY 
.A. Sir? 
Q. What did he say he wanted you to testify here today Y 
A. He didn't tell me to testify nothing, but he asked me 
would I say that he had been out there, and I knowed he had, 
when he was not working. 
Q. And he asked you to testify to that? 
A. Yes, sir. 
·Q. What else did he tell you about the case? 
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A. Nothing. 
Q. Didn't tell you anything else about it 1 
.A. No, sir. 
Q. Did he tell you who was out in the car waiting for himY 
A. No, sir. 
Q. Was that the only time he has been out there? 
A. Yes, sir ,-he· has been out there since then, but he didn't 
say nothing about it. 
Q. What did he come out there for Y 
A. I don't know. 
Q. Did he talk about this case when he came out there 
again1 ' 
A. No, sir. 
page 65 ~ RE-DffiECT EXAMINATION. 
By Mr. Lovelace: 
Q. He has been to your cafe on numerous occasions, hasn't 
he, in the past three or four years 7 
A. Yes, sir. 
Q. Mr. Bragg asked you who talked to you about this case. 
I talked to you about it in my office one day, didn't !-
whether you had ever seen him out there driving Mr. Jaffe's 
truck? 
A. Yes, sir. 
JESSE WILLIA.lv.t:S {Colored), 
a witness on behalf of the Complainant, being first duly 
sworn, was examined and testified as follows: 
Examined by ~Ir. Godwin: 
Q. What is your name? 
A. Jesse Williams. 
Q. Where do you ·work Y 
A. Foreman Canning Company. 
Q. Do you know Charlie Gray? 
A. Yes, sir. · 
Q. Did you know him when he was working for Mr. Jaffe? 
A. Yes, sir. 
Q. Do you know about when this accident occurred Y 
A. Yes, sir, I do; I don't know exactly the 
page 66 } month. 
Q. During the summer of 1934, before this ac-
cident. did you ever see Charlie driving Mr. Jaffe's truck 
around at nig·htY 
A. Yes, sir. 
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Mr. Bragg: Your Honor, I objoot on the same grounds as 
stated-what took place before this accident. 
The Court: Objection overruled. 
Mr. Bragg: I save the point. 
By Mr. Godwin: . 
Q. Did you ever go around with him Y 
A. No, sir, I never went around with him. 
Q. Did you ever go up to Mr. Jaffe's behind him T 
A. Well, driving behind, up to Mr. Jaffe's house, to bring 
him back up town after putting the truck up. I drove my 
car behind him when he was carrying Mr. Jaffe's truck up, 
and brought him back uptown. 
Q. Have you also seen the truck at Charlie's houset 
A.. I have seen· it there. 
Q. Parked in front of ·Charlie's house~ 
A. In the driveway there. 
Q. When yon saw Charlie driving this truck at nig·ht, do 
you know whether he was driving it on pleasure, or notY 
Mr. Bragg·: He has not said he saw him driving it at 
night. . 
By Mr. Godwin: 
Q. Have yon seen Charlie driving this truck at 
page 67 ~ night? 
· A. Yes, sir, I have seen him driving it at night. 
Q. Where would you see him driving itT 
A. Sometimes at ·the fair grounds and sometimes out on 
the road. 
Q. What time? 
A. 8:30 or 9:00 o'clock. 
Q. What about out at the Cotton Club f 
A. I have seen him out at the Cotton Club. 
Q. Have you ever seen any other boys in it with him Y 
A. Riding, joyriding. 
Q. You have seen them joyriding· around in itT 
A. Yes, sir. 
Q. At nights when yon saw Charlie driving this truck, was 
he dressed up, or in working clothes? 
A. 'Sometimes he was dressed up, when he had time to go 
home and change, but sometimes he was in his working 
clothes. 
Q. At these times that ·you saw him out at nights when 
he was g·oing around like that, was he delivering groceries 
for Mr. Jaffe? 
A. No, sir. 
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Q. Or was he out for pleasure 1 
A. Out on pleasure, having a good time riding around. 
Q. And you say that was real often 1 
A.. Yes, sir. 
Q. Do you know whether Mr. Jaffe has seen him out with 
that truek or not 7 
.A. I couldn't say. 
page 68} Mr. Bragg: Your Honor, I am going to make 
a motion to strike this witness' testimony, on the 
ground that he has testified as to what he saw Charlie Gray 
doing with this truck prior to the accident and the evidence 
here shows that at the time of the accident Charlie Gray 
did not have any permission to drive the truck. 
The Court : Very well; I overrule your motion to strike. 
Mr. Bragg: I save the point, and, without waiving my 
objection, will cross-examine. 
CROSS EXAMINATION. 
By Mr. Bragg: 
Q. Jesse, who has talked to you about this testimony here 
today? 
A. Who talked to me Y 
Q. ·Yes. 
A. Nobody talked to me about it today. 
Q. I don't mean today; who has talked to you about com-
ing up here to testify today Y 
A. I was summoned up here, I don't know by who; I got 
a summons to come up here. 
Q. Before you were summoned, didn't ~lr. Godwin, or Mr. 
Lovelace, or Fulcher, or Charlie Gray come around to see 
you and talk to you about this? 
A. No, sir. 
page 69 } Q. None of them at all? 
A. Lawyer Fulcher talked to me up at his office. 
Q. You came to his office? 
A. I stay in his office practically all the time. 
Q. So you are very friendly with Fulcher? 
A. Yes, sir. 
Q. So you have heard Fulcher discuss tl1is case very often, 
haven't you? 
A. No; I don't pay any attention to what he does in his. 
office. 
Q. Do you work for Fulcher? 
.A.. No, sir. 
Q. Where do you work7 
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A. Foreman Canning Company. 
Q. Do you work for Fulcher? 
A. No, sir. 
Q. You have discussed this case with him, though, haven't 
youY 
A. I don't thnk I ever said half a dozen words to him 
about it. 
Q. Has Charlie Gray been up in Fulcher's office very much 
in the last six or seven weeks? 
A. I never see him in his office since he has been practicing 
law. 
page 70 ~ RE-DIRECT EXA.~IINATION. 
By Mr. Godwin: 
Q. Jesse, are you a jitney driver now Y 
A. No, sir. 
Q. On the night that this accident happened, were you on 
tho highway Y 
A. I was. 
Q. Were you follo,ving· Charlie GrayY 
A. I was. 
Q. And who carried 1\:fr. Ellis to the hospital7 
A. I carried him myself. 
Q. Have you seen these boys driving· that truck since this 
accident occurred Y 
A. Since the accident occurred, I seen Charlie 'vith the 
truck. It was all tore to pieces. They got another truck-
kept it a little while after that and got another -truck. 
By 1vfr. Bragg: 
Q. You mean by that, you saw him driving on Mr. Jaffe's 
businessf 
A. Well, he was still working for Mr. J a:ffe. 
page 71 ~ NEAL GOODE (Colored), 
a witness on behalf of the plaintiff, being duly 
sworn, was examined and testified as follows: 
Examined by ~Ir. Godwin: 
Q. Neal, where do you work? 
A. E. V. Alberts. 
Q. What do you do for Mr . .Alberts f 
A. Drive ·a truck. 
Q. Do you know Charlie Gray! 
A. Yes, sir. 
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Q. Do you know the truck of Mr. S. Jaffe that he used to 
own when Charlie had the accident Y 
A. Yes, sir. 
Q. Neal, do you know whether or not Charlie used to keep 
that truck parked at his house at night? 
A. Yes, sir. 
Q. Do you know whether or not he used to use it at nights Y 
Mr. Bragg: Your Honor, I object to leading. The question 
is leading. 
The Court: Well, I don't think that is objectionable-
asking him whether he knew whether or not he used the 
truck at night. I think that is a question that directs his 
attention to the subject matter and does not suggest the an-
swer. 
By Mr. Godwin: 
Q. Now, Neal, after he came in from work and ate his 
supper, or dressed, have you seen him out in the 
page 72 ~ truck Y 
A. Yes, sir. 
Q. Have you seen Bill Whitehead go with him Y 
A. Yes, sir. 
Q. Did they use that truck practically when they wanted to, 
or not? 
Mr. Brag·g: Your Honor, I object to that as leading. 
1\fr. Godwin : I will withdraw it. 
The Court.: I think it is objectionable. 
By Mr. Godwin: 
Q. How often, approximately, would they use the truck, 
NealY 
A. Well, I have known for them to use it as much as three 
nights a week, sometimes. 
Q. Now, Neal, at nights like that, would you sometimes 
know where they were going? 
A. No, sir. 
Q. You would not T 
A. No, sir. 
Q. When they were using it nights like that, do yon know 
whether they ·were using it for Mr. Jaffe, or for themselvesY 
A. Well, I don't know whether they were using it for Mr. 
Jaffe or themselves. 
68 Supreme Court of _Appeals of Virginia. 
By Mr. Bragg.: 
Q. You say·you·:would not lmowf 
ll. ~o, sir. · 
page 73 ~ By Mr. Godwin: 
Q. Was that truck ever parked down at that 
house at nights¥ 
ll. ·Yes, sir. 
Q. How about on the front porch Y 
A. Almost on the front porch. 
Q. Did Charlie keep it down there real often f 
A. Yes, sir. 
Q. ~ow, how do you know these things, NealY 
A. I know it because I seen it. 
Q. Where did Charlie live at the time this happened! 
A. He was living at 129 Church Street. 
Q. And did you live at the same houseY 
A. Yes, sir. 
CROSS EXAMINllXION. 
By Mr. Bragg: 
Q. But you say, Neal, that when Charlie and Bill used that 
truck you would not know whether they used it for Mr. Jaffe's 
business, or not? 
A. No, sir. 
Q. You would not? 
A. No, sir. 
Q. Now, Neal, whom did yon say you work forf 
A. :.M:r. E. V. Alberts. 
Q. Are you living in the same house with Char-
page 7 4 } lie Gray now Y 
A. Yes, sir. 
Q. Who has talked to you about this case besides Char-
lie Gray? 
A. Nobody. 
Q. Nobody at allY 
A. No, sir~ 
Q. Has Lawyer Fulcher been to see you Y 
A. No, sir. 
Q. Has Mr. Godwin or 1\fr. Lovelace, either one, talked 
to you about it Y 
A. No, sir. 
Q. Nobody but Charlie Gray? 
A. Well, Charlie, I haven't talked to him about it. 
Q. You have notY 
A. Not about the wreck. 
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Q. I mean, about coming up here to testify in this case 
today? 
A. No, sir, nobody talked to me. 
Q. You just came up here and testified that you had seen 
these boys driving this truck at nightY 
A. ·Yes, sir; I just got a summons and had to come up 
here, being as you all asked me what I knew about it. 
Q. I understand. And none of these lawyers or Charlie 
Gray talked to you about it Y 
A. No, sir. 
Q. And Charlie Gray lived right. in the same 
page 75 ~ house w:ith you Y 
A. Yes, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Godwin: 
Q. Neal, I want to ask you this: Did you ever see Mr. 
Jaffe come to that house for that truckY · 
A. Yes, sir. 
Q. Have you seen him come there a number of times 7 
A. Yes, sir, I have seen him come there twice. 
Q. What forY 
A. Come to pull it, in the morning, to start it. 
RE-CROSS EXAMINATION. 
By Mr. Bragg: 
Q. He can1e there twice, you say Y 
A. Yes, sir. 
Q. How long has Charlie Gray worked for Mr. Jaffe? 
A. How long has he? 
Q. Yes. 
A. Since he worked for him? 
Q. No; how long did he work for him 7 
A. I don't lmow. 
Q. How long did he live with you Y 
A. A year and a half. 
Q. Before this accident Y 
page 76 ~ A. No, sir, all together. 
Q. And during that time you have seen Mr. Jaffe 
come down there twice to pull this truck to get it started Y 
A. Yes, sir. 
By Mr. Godwin: 
Q. In the mornings 7 
A. Yes, sir. 
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R. C. STONE, 
a witness on behalf of the plaintiff, being duly sworn, was 
examined and testified as follows : 
Examined by Mr. Godwin: 
Q. Your name ~s Mr. R. C. StoneY 
A. Yes, sir. 
Q. And what is your occupation Y 
A. Butcher and meat seller. 
Q. Have you· a stall in the market? 
A. Yes, sir. 
Q. And your stall is how close to Mr.· Jaffe's? 
A. Well, it is just a partition; I reckon, about inch boards 
apart. 
Q. What time does the market closeY 
A. 12 :00 o'clock, except Fridays and Saturdays. 
Q. And what time does it close then? _ 
A. Well, we close around 6 :00 or 7 :00 on Fri-
page 77 ~ day; and Saturday nights about 11 :30. 
Q. Then, it closes at 12:00 noon on every day 
in the week except Fridays and Saturdays Y 
A. Yes, sir. . 
Q. On Fridays it closes about 6 :00 or 7 :00 Y 
A. Yes, sir. · 
Q. And Saturdays-between what Y 
A. About 11 :30. 
Q. At 11 :30 at night? 
A. Yes, sir. 
Q. Mr. Stone, from 12 :00 noon, do the people in the market 
have much ·use for a truck, as far as deliveries are concerned Y 
A. No, sir. 
Q. Is there much use in the market for a truck around 
8 :00 or 9 :00 o'clock at night in the week-time, except Friday 
and Saturday nig·hts Y 
A. Well, not for mine it isn't. I don't know about any-
one else's, but mine, I don't have any use for it after 12 :00 
o'clock, except sometimes I have to go out in the country 
to get a calf, in the afternoon. 
Q. Do you know whether or not these boys used this 
truck1 
A. I think they used it when they got ready. You gener-
ally saw them at nights, running around the street with it. 
Q. At the same time; did your boys have anything to do 
with your truck at that hour of nightY 
A. No, sir. 
page 78 } Q. In your business. 
A. No, sir. J\1:ine is at home in the garage. 
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Q. Did you go down to Charlie's once to get him to come 
up town, in the car 7 
A. I was there at the market one morning, I don''t remem-
ber exactly the date, and Mr. Jaffe let them go at 8:00 o'clock; 
he was about to have a fit there-he had some orders to 
go out, and said the boy couldn't get the truck started, kept 
the truck all night, and he asked me to run down there and 
pull him; so I went down and pulled him up there, then 
the boy tried to beat me uptown and he got arrested at 
that time. 
Q. Mr. J a:ffe knew the truck was there, did he not Y 
A. ·Yes, sir. 
Q. Has Mr. Jaffe asked you to go and look for his truck at 
nightY 
A. Yes, sir. 
Q. Where did you find it? . 
A. It was during a Jewish holiday of some kind; and Mr. 
,Jaffe had some cows at Oliver's, in the pasture, and one of 
them jumped over the fence and got in the road and some-
body had run over it, so they called him and he said he 
couldn't get out, it was during his holiday, and he asked me 
to phone his boy and get him to get the cow. So I went to 
where Coleinan lived and he was not there, and it was some 
man there and he told me to wait a few minutes 
page 79 } and he would be back, so I went out on the street 
and waited about an hour or an hour and a half, 
and he came in and had his wife.with him, in Mr. Jaffe's truck 
with him. 
Q. And 1\{r. Jaffe sent you to find him Y 
A. Mr. Jaffe sent me to ·find him-called me on the phone 
from his house. 
Q. Was that the same truck that was in this accident? 
A. I don't think so. I think they got a new truck right 
after the accident. 
Q. They were with the new truck, after the accident Y 
A. Yes, sir. • · 
Q. Do you know whether or not Mr. J a:ffe knows whether 
these boys have been keeping his trucks out at night and 
driving them? Have you heard him say something to them 
about it at different times? 
A. Well, I have heard him fuss with them different times 
about driving the gas out of the truck-down there morn-
ings-fuss about taking his truck and burning his gas up. 
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CROSS EXAMINATION. 
By Mr. Bragg: 
Q. In other words, if Mr. Jaffe found out they had driven 
it the night before, he would ''bawl them out'' about it; is 
that right! 
A. Well, I suppose so. I was not in the conversation-
just heard them talking back there back and forth. 
page 80 ~ His place is next to mine. 
Q. Mr. 'Stone, Mr. Davis talked to you last week 
sometime about this matter, didn't he~ 
A. Yes, sir. 
Q. Did you tell Mr. Davis anything about Mr. Jaffe's go-
ing and getting you to look for this truck on the night that 
his cow got killed Y 
A. I don't remember. 
Q. Didn't Mr. Davis ask yon tell him all you knew about 
this matter of driving this truck at night by these boysY 
A. I don't remember that. He asked me something about 
it, but I was busy at that time and I didn't pay much atten-
tion to what he was saying. 
Q. He made a special trip up there to see you about it, 
didn't heY 
A. He was up there, but I don't remember much about it, 
because Mr. Godwin had talked to me before that and I had 
told him; I thought probably what I had stated was enough. 
Q. Why didn't you tell Mr. Davis what you told Mr. God-
winY 
A. I hadn't told Mr. Godwin exactly what I said. He 
asked me to come up here as a witness. ·.: 
Q. But the only thing you told 1\lr. Davis was, you went 
out and helped· get this truck started and brought it back 
and that was all you knew about these boys driving that 
truck, wasn't it Y 
A. Well, I don't remember; probably I might. 
page 81 ~ Q. What time did J\IIr. Jaffe call you- up to go 
out and get his truck Y 
A. About 8 :00 o'clock. 
Q. In other words, when he found our his truck was away, 
he asked you to see if you could find it! 
A. He told me the boy had the truck and to find him. 
By the Court: 
Q. 8:00 o'clock in the morningf 
A. No, sir, at night 
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G.A:SKIN ELLIS, 
the plaintiff, being duly sworn, was examined and testified as 
follows: 
Examined by Mr. Godwin: 
Q. You are Gaskin Ellis, the plaintiff in this case, are 
you not, Mr. Ellis Y 
A. Yes, sir. 
Q .. Do you remember the date of the accident in which you 
were hurt? 
A. Yes, sir. 
Q. What date was it 7 
A. 1934, the 25th of Jilly. 
Q. What way were you going?. 
A. I was going up Carolina highway. . 
Q. And what way was the truck driven by Char-
page 82 ~ lie Gray going Y 
A. Coming into Suffolk. 
Q. Did that truck, or not, run over you Y 
A. Yes, sir, I think it ran over me. 
Q. WhatY 
A. I think it ran over me-I stayed unconscious about two 
or three weeks. 
Q. And you were confined in the Lakeview Hospital how 
long? 
A. About seven months all together. 
Q. Are you still unable to work? 
A. Yes, sir. 
Mr. B·ragg.: Your Honor, I think that is all irrelevant. 
This case as to .his injuries and all has been tried in the case 
against ·Charlie Gray and Jaffe, and I cannot see any pur-
pose in putting this witness on-
Mr. Godwin: I am not going any further with it. 
Mr. Bragg: But I am going to ask the Court to s~rike 
this evidence. I can't see any purpose in it but to influence 
this jury. 
The Court: I strike it out. 
By Mr. Godwin: 
Q. As a result of that injury, did you sue Charlie Gray? 
A. Yes, sir. 
Q. Did you get a judgment against him Y 
A. Yes, sir. 
page 83 } Q. Mr. Ellis,. did you know Charlie Gray before 
you were hurtY 
A. Been knowing him four or five years. 
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Q. Did you know whom he worked for Y 
A. Yes, sir. 
Q. Did you ~]mow the truck of Mr. Jaffe 1 
A. Yes, sir. 
Q. What street do you live on 
A. On Park Avenue. 
Q. Is that near where Mr. Sitterson lives Y 
A. Yes, sir. 
Q. Have you seen Charlie Gray driving this truck at night? 
A. Yes. sir; I have seen him at Mr. Sitterson's filling sta-
tion and at Mr. Ward's store. 
Q. Who was with him Y 
A. Sometimes two or three. 
Q. Would you see him· there very often T 
A. Sometimes twice, probably three times, a week. 
CROSS EXAMINATION. 
By Mr. Bragg. 
Q. You would not know whether he was on business for Mr. 
J aff~ at the time you would see him, or not Y 
A. No, sir. He was dressed up. 
Q. But he could dress up and go on busness for Mr. Jaffe 
as well as he could at any time, couldn't heY 
page 84 } A. He wouldn't harclly haul cattle with his good 
clothes on. 
Q. Has Charlie Gray talked to you recently about this caseY 
A. No, sir. -
Q. Have you talked to him Y 
A. No, sir. 
Q. You knew he had been around trying to get witnesses for 
you in this case, didn't you T 
A. No, sir. 
Q. Yon didn't know that Y 
A. No, sir. I haven't said nothing to him no more than 
just speak to him when I p~ssed by. 
Q. Didn't your lawyers tell you that Y 
A. No, sir. 
Mr. Godwin. Your Honor, I don't know that he can tes-
tify to that 
~fr. Bragg: I asked him if be knew; he said he didn't know. 
He is on cross-examination. 
Mr. Godwin: You can't ask him questions about confi-
dential relations between counsel and client. That is too well 
settled to even argue about it. 
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page 85 ~ RE-DIRECT EXAMINATION. 
By Mr. Godwin: 
Q. At the times you have seen him driving that truck at 
nights, have you ever seen him have anything in it in the 
way of cattle that he was taking or delivering? 
A. No, sir. There would be probably two or three men in 
the back-one or two in the back, and sometimes one in the 
front with him. 
Q. What ways would you see him going? 
A. I have seen him going up towards the colored seetion, 
up here on Saratoga, and I have seen him going towards North 
Carolina highway. I don't know where he was going." 
Mr. Bragg: Your Honor, I don't think it is necessary to 
make my motion every time the witness goes on the stand, 
but I am objecting to evidence of permission to use the truck 
at any time before the date of the accident. 
The Court: I understand that is your position. 
Mr. Godwin: I want to call M;r. Herman Jones as a :wit-
ness~ please. 
page 86 } HERMAN A. JONES, 
called as a witness by the plaintiff, being duly 
~worn, was examined and testified as follows: 
Examined by Mr. Godwin: 
Q. Mr. Jones, you are the General Manager of the Insur-
ance Department of the American Bank, are you not t 
A. Manager, yes, sir. 
Q. Your insurance department is the agent for the New 
Amsterdam Casualty Company, is it not? 
A. No, sir. 
. Q. What is your connection with it Y 
4.~. I am the agent of the New .Alnsterdam Casualty Com-
pany. 
Q. You are individually the agent Y 
A. Yes, sir. 
Q. Then, that is not handled through the Insurance De-
partment at all? 
A. We have a brokerage arrangement, between the bank 
and myself. . 
Q. But you are the agent of the companyf 
A. Yes, sir. 
Q. As such, you wrote a policy on the truck of S. Jaffe, did 
you notY · 
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A. Yes, sir. 
Q. And that was for a Chevrolet in which Charlie Gray was 
driving at the time of the accident 7 
A. The ·chevrolet truck that is mentioned in the policy is 
the one that I wrote~ 
Q. And that is the one that Charlie Gray had 
page 87 r the aooident. with-that particular one y 
A. ·Yes, sir. 
Q. That policy 'vas in force at the time of this accident, 
was it notY 
A. Yes, sir. _ , 
Q. Is this a copy of the policy f 
A. Yes, sir. 
Mr .. Godwin: Your Honor, I want to introduce the copy in 
evidence as Plaintiff's Exhibit H. 
·Mr. Bragg: It has already been. marked witli our special 
plea and filed in this case as ''Exhibit B''. 
(The document identified by the witness, marked "Exhibit 
B" with the special plea filed by the defendant in this case, 
entitled ''Automobile Application'', and bearing the number 
284235, was received in evidence and marked ''Plaintiff's 
Exhibit H.'') 
By Mr. Godwin: . 
Q. You defended Mr. Jaffe, under that policy, in the Cir-
cuit Court of Nansemond County, did you not! 
A. I presume so, yes, sir. 
Q. Mr. Bragg is counsel for the New .Amsterdam Casualty 
Company, isn't heY 
A. Yes, sir. 
Q. And as such, he appeared in the Circuit Court of Nanse-
mond County in the defense of that snit, .didn't he 7 
page 88 ~ A. Yes, sir. . . 
Q. He represented Charlie Gray and also Mr. 
Jaffe, did he not Y 
A. I couldn't say. I know he represented the New Amster-
dam Casualty .Company and Mr. Jaffe. 
Q. Did you go to court during the ttial f 
A. No, sir. 
Mr. Bragg: Your Honor, if ~{r. Godwin expects to put 
any burden or any repsonsibility on the New Amsterdam Cas-
ualty Company for the defense of that suit, then I am going 
to .object for the reason that he has not stated any such lia-
bility against the New Amsterdam in his notice of motion. And 
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I would like to say further, before this suit was brought, Mr. 
Godwin and Mr. Lovelace came to my office and I showed 
them my files on that particular case on that question, and 
there is nothing given in the pleadings here that he expected 
to hold the New Amsterdam on the question of the defense of 
that case. 
Mr. Godwin: I think I read in here, your Honor, that they 
defended in that suit. 
The ·court: Go along with the witness. 
Mr. Godwin: I say, I think I have read it. I just want to 
check over and see if I haven't. 
page 89 ~ By M.r. Godwin: 
Q. Then, that policy of insurance, Mr. Jones, was 
legally in force at the date of the accident? 
A. Yes, sir. 
Mr. Godwin: The witness is 'vith you. 
Mr. Brag·g: Stand aside. I reserve the rig·ht to examine 
this witness at a future time if I may see fit, your Honor. 
The Court : All right.' 
H. W. CHURN, 
a witness on behalf of the plaintiff, being duly sworn, was ex-
amined and testified as follows : 
Examined by Mr. Godwin: ~ 
Q. Mr. Churn, no one has talked to you about this case un-
til a moment ago, have theyf 
A. No, sir. 
Q. Do you lmow Charlie Gray? 
A. Yes, sir. . 
Q. Do you know Mr. S. Jaffe? 
A. I do. 
Q. Do you kno'v that old Chevrolet truck that they used to 
have? . 
A. There are so many around there, I couldn't recall that 
particular one. 
Q. Do you remember the one that was in this 
page 90 ~ particular accident-the Chevrolet truck f 
A. Yes, sir. 
Q. Mr. Churn, have you seen .Charlie Gray driving that 
truck around town at nights? 
A. I have. 
By Mr. Bragg: 
Q. ~{r. Churn, wait a minute. Yon have been here in the 
court room all day and heard all of this testimony? 
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A. I have, yes, sir. 
Mr. Godwin: Well, he is an officer of the Court. 
The Court: That is all right. I will allow him to testify. 
¥r. Bragg: ·I save the point. 
By Mt. Godwin: 
Q. You are Chief of Police and City Sergeant, a~e you 
notY 
A. Yes, sir. 
Q. Mr. Churn, has it been just a seldom thing that you have 
seen this truck on the street at night with those colored boys 
driving it, or has it been often Y · 
A. It has been quite frequent; I would see them at night. 
Q. Would you see them at different parts of the town, driv-
ing around Y · 
A. Yes. 
page 91 ~ CROSS EXAMINATION. 
By Mr. Bragg: . 
Q. Mr. Churn, you would not kno'v whether those men were 
out on business for Mr. Jaffe at the time ·you saw them, or not, 
would youY · 
A. I would have no reason to know it, Mr. Bragg. I would 
· just simply see them in the truck, that is all. 
Q. You just saw them in the truck and didn't know whether 
they were on business for Mr. Jaffe, or not? 
A. No, I am unable to say. I have seen them in various 
sections of the city. 
RE-DIRECT EXAMINATION. 
By Mr. Godwin: 
Q. Mr. Churn, what time does the· market closeT 
.A.. It closes at noon during the 'veek days and Saturday 
at midnight. The hucksters have no special time; they will 
stay back there until ten or eleven o'clock at night to sell stuff 
but we generally cut those three lights out around 7 :00 o'clock 
and leave the other one on. 
RE-CROSS EXAMINATION. 
By Mr. Bragg : 
Q. If a man wunted to stay in the market and get his meat 
ready' for the next morning·, he could stay there all the after-
noon, couldn't heY 
' 
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A. Yes. 
page 92 ~ Q. A man like Mr. Jaffe could stay there all 
through the afternoon 1 
A. Well, at various times, I have been through there all 
the time, and seen them at -various times; I have seen them 
there as late as midnight. _ 
GASKIN ELLIS, 
the plaintiff, was recalled and further examined and testified 
as follows: 
Examined by Mr. Godwin: 
Q. Mr. Ellis, what night of the week was it that you were 
hurtY 
A. What weekY 
Q. No; what night of. the week! 
A. Wednesday night; on Wednesday, the 2~th. 
Thereupon, at 12 :55 P. M., a recess was taken until 2 :00 
P.M. 
page 93} AFTERNOON SESSION. 
The court re-convened at 2 :00 o'clock P. M., with the same 
parties present as at the morning session. 
CHARLIE GRAY (Colored), 
a witness on behalf of the plaintiff, being duly sworn, was 
examined and testified as follows: · 
Examined by Mr. Godwin: 
Q. Your name is Charlie Gray, is it notY 
A. Yes, sir. 
Q. Where do you live Y 
A. 129 Church Street. 
Q. How old are you Y 
. A. Twenty-eight. 
Q. Charlie, how long did you work for Mr. Ja:ffet 
A. About eight or nine years. 
Q. Now, what did you do for him Y 
A. I was truck driver when I went there; when I stopped 
I was butchering. · 
Q. Did you clerk in the stall for him Y 
A. Yes, sir. 
Q. -Did you work the cash register for him Y 
A. Yes, sir. -
Q. Now, at the time of this accident, were you worJt!ng for 
"•,, 
-, 
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Mr. Jaffe? 
page 94 ~ A. Yes, sir. 
Q. Charlie, just prior to this accident, did Mr. 
J a:ffe own a Chevrolet truck Y 
A. Yes, sir. 
Q. How long had he owned that truck Y 
.A. About two years; I am not sure. 
Q. Did you drive it Y 
A·. Sometimes. 
Q. Who else drove it? 
A. Bill Whitehead. 
Q. Did you keep that truck at your house at nights Y 
A. Yes, sir, sometimes. 
Q. How often 'vould you keep it there f 
A. Sometimes once or twice a week. 
Q. Did you use it at nights Y 
A. Sometimes. 
Q. For your own pleasure Y 
A. Yes, sir. 
Mr. Bragg: Your Honor, I am going to object to any evi-
dence that might be offered today by this witness that he 
used that truck for his own pleasure, on the grounds that 
the plaintiff called this witness as an adver.se witness in the 
former trial of this case and went over all these same ques-
tions with this witness that he is going over now and he an-
swered them in the negative, and I don't think he 
page 95 ~ ~as a right to bring this witness back here and con-
tradict him by his own statements. 
The Court: You say he called him as an adverse witness 
before? 
Mr. ·Bragg: Yes, sir. 
The Court: If yon call a man as an adverse witness, you 
don't vouch for his statements. 
Mr. Bragg: Well, he brought out the testimony at that 
time in that case. 
The Court: Well, this is another case. I think he can ask 
him any questions he wants. I will overrule your motion. 
Mr. Bragg: I want to save the point. 
By Mr. Godwin: 
Q. Did Mr. Jaffe know that you were using that truck at 
nights? 
A. Yes, sir. 
Q. If you took a trip for him and came back after dark, 
did you use the truck if you wanted toY 
A. If it was not too late. 
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Q. Drive it around town 7 
A. Yes, sir. · 
Q. Go to North Carolina in it 7 
A. Once. 
Q. Go down to Evelyn's 7 
A. Yes, sir. 
page 96 ~ Q. Go to the cafe down there near the Pretlow 
woman's?. 
A. Yes, sir. 
Q. Go to the Cotton Club in itt 
.A.. I went there once. 
Q. Now, did he ever object to your using that, Charlie? 
A. Only obj~cting to me burning his gas. 
Q. Burning his gas Y 
A. Yes, sir. 
Q. Told you not to burn his gas Y 
A. Yes, sir. 
Q. · Did he tell you it was all right to use the truck other-
wise? 
Mr. Bragg: Your Honor, I object to those questions as 
leading. 
The ·Court: I think that is leading. 
Mr. Godwin: I hardly know how to ask him. 
Mr. Bragg: Ask him under what conditions he used the 
truck, but don't put the answ~rs in his mouth. 
By Mr. Godwin: 
Q. Did Mr. Jaffe ever object to your using the truck? 
A. No, sir; he wouldn't let me have it sometimes. 
Q. He would not 7 
A. No, sir. 
Q. Did Bill Whitehead use the truck like you did Y 
A. Yes, .sir. 
Q. Now, Charlie, you live down on Church 
page 97 } Street, do you not 1 
A. Yes, sir. 
Q. Where does Mr. Jaffe live T 
A. 708 West Washington Stroot. 
Q. Has that truck ever come from Mr. Jaffe's house to your 
houseY · . 
A. Yes, sir, once. 
Q. What for? 
A. For me to use it on a Sunday? 
Q. Who sent it down there to you? 
.A.. Mr. Jaffe. 
Q. Were you using it for pleasure Y 
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A. Using it to take my father up in the country. · 
Q. Now, Charlie, something has been said about the morn-
ing that you were arrested for speeding up the street; do you 
remember that? 
A. Yes, si.r. 
Q. Had you kept the truck that night? 
A. Yes, sir. 
Q. Had you used it that night? 
A. Yes, sir, I had used it. 
Q. And did M:r. Jaffe know you had used it7 
A. I asked him that night for it. 
Q. To let you have it? 
A. Yes, sir. 
Q. And next morning you couldn't start itT 
page 98 ~ A. No, sir. 
Q. And you got arrested, didn't you T 
A. Yes, sir. 
Q. Who went to court for you 7 
A. Mr. Jaffe. 
Q. What? 
A. Mr. Jaffe. 
Q. Now, didn't you all have an accident with it, out" on the 
Norfolk Road or down in Jericho, once-you and Bill White·-
head~ 
A. I don't know about that. I think it was Whitehead. 
Q. What time did the market close f 
A. 12:00 o'clock on the week days, 7:00 o'clock on Fri-
days, and around 11 :00 on Saturdays. 
Q. While you were with 1\{r. Jaffe, was this truck used for 
delivery purposes 7 
A. Yes, sir. 
Q. Did you have anything to do with Mr. Jaffe along at 
eight or nine or ten o'clock, in the week-time? 
A. In the night? 
Q. Yes. 
A. No, sir, unless we killed. 
Q. And if you killed, where did you kill? 
A. Killed across town here at the slaughter pen. 
Q. That is on the north side of town 1 
A. Yes, sir. 
page 99 r Q. And if you killed across on the north side of 
town, where would you bring that meat to f 
A. To th-e City 1\farket. 
Q. Would you have any business over in the south side of 
town, over in Pleasant Hill, or those colorea suburbs over 
there, or over around Mr. Sitterson's filling station? 
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A. No, sir. 
Q. When you went to Mr. Sitterson's filling station at 
nights, were you all using it for pl~asure, or business? 
A. Sometimes I was using it for pleasure. 
Q. Now, Charlie, after you had this accident, who went on 
your bond? 
A. 1\tir. Jaffe. 
Q. Now, Charlie, you went down to the other court and 
testified, didn't you? 
A. Yes, sir. 
Mr. Godwin: May I see that testimony, Mr. BraggY 
(A transcript was handed to Mr. Godwin by Mr. Bragg.) 
Q. Now, on that trial you testified: "He told me to go to 
Portsmouth and have some chickens kill~d and when I brung 
the truck back to take it to my house, but not to drive it around 
that night." That is what you testified to do\vn yonder? 
A. Yes, sir. 
Q. Now, you later gave an affidavit before Mr. Powell that 
Mr. Jaffe told you to bring the chickens back and 
page 100 ~ put them in the ice-box in the market, and if you 
took the truck-
1\fr. Bragg: Your Honor, I am going to object to that as 
leading. Let him say what he said. 
1\fr. Godwin: I am going to ask him why he did it. The 
affidavit is in evidence. . 
Mr. Bragg: That is all right, but there is no reason why 
you should read· that to him. 
J\.Ir. Godwin: I am going to ask him why he did that, your 
Honor. 
The Court: If it is an affidavit he signed, you can hand 
it to him and let him look at it, so it would not make any dif-
ference. I don't kno'v what the purpose is, but I think you can · 
r~ad it. It is filed and marked in evidence in the case. 
By Mr. Godwin: . 
Q. You later said, in front of Mr. Powell, that Mr. Jaffe 
told you to bring the chickens back and put them in the ice-
box and, if you took the truck to your l1ouse, to come and get 
him next morning and, if you took it to Mr. Jaffe's house, to 
be at work early the next morning, but not to drive the truck 
all night? 
A. Yes, sir. 
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Q. Now, which is correct, the statement you made in Nanse-
mond County Court House, or this affidavit? 
A. The affidavit. 
Q. Now, why did you make that statement in the 
page 101 ~ trial 7 
A. Because the lawyer that was supposed to 
be my lawyer told me what to say. . 
By Mr. Bragg: 
Q. Which one of the lawyers? 
A. Mr. Bragg. 
Q. I told you to say that 7 
A. That I used the truck without consent. 
Q. You say I told you to say that f 
A. Ye~, sir. 
By Mr. God~in: 
Q. Now, where did that happen Y 
A. At the market. 
Q. Whatf 
A. In the City Market. 
Q. Who was there at that time Y 
A. Mr. Jaffe. 
Q. Was Magee there Y 
A. Yes, sir, he was there, but he walked away. 
Q. Have you got anything, Charlie Y 
A. No, sir. 
Q. I mean do you own any property? 
A. No, sir. · 
Q. Do you have any property or anything that could be 
levied on to satisfy this judgment Y ' 
A. No, sir. 
. Q. Was there anything said about your prop-
page 102 ~ erty, whether you owned anything or notY 
.A. Mr. Bragg asked me would I ever own any-
. thing; I told him I didn't think so. 
Q. Did Mr. Jaffe talk to you about what to do in this case1 
A. He only told me to get judgment against me, that is all. 
Q. To get judgment against you? 
A. Yes, sir. 
Q. Did he do anything about telling you what to say or 
what not to sayY 
A. He just told me to tell it like he always told me. 
Q. Mr. Jaffe told you thatf 
A. Yes, sir. 
Q. Now, on this night in question, you were sent to Ports-
mouth, weren't you T 
G. Ellis v. New Amsterdam Casualty Co. 85 
A. Yes, sir. 
Q. You were sent down ther-e for what purpose? 
A. For to have chickens killed. 
Q. And what time did you. leave Suffolk? 
.A. I left around about 7:00 o'clock, maybe a littl-e later. 
Q. How far is it from here to Portsmouth (for the pur-
poses of the record), to where you went? 
A. About nineteen miles. 
Q. And you left at what time 7 
A. 7:00 or a little after. 
Q. In the afternoon Y 
page 103 ~ A. Yes, sir. I went home and dressed, first, 
befor-e I left. 
Q. You went on to Portsmouth, and did you find the rabbi 
there? 
A. He was not there when I got there. 
Q. About what time did you get your chickens killed? 
A. At 9:00 o'clock. 
Q. And what time did you get back to Suffolk Y 
A. I don't know, sir, -exactly what time it was. 
Q. Well, approximately what time, if you know? 
A. It was around 11 :00, I guess. 
Q. It was? 
A. Yes. 
Q. Now, how far is this place out here in the country; the 
Cotton Club, that you went to?· 
A. It is about six miles. 
Q. Is it this side of N urneyville Y 
A. It is this side of the bridge. 
Q. And this accident happened coming back, did it not Y 
A. Yes, sir. 
Q. And about what time did the accident occur, do you 
know' 
A. 11 :30, I believe. 
By Mr. Bragg: 
Q. What time? 
A. About 11 :30, I think. 
page 104 ~ By Mr. Godwin: 
Q. Charlie, did Mr. Jaffe stay the most of the 
summertime in Suffolk? · 
A. He stayed in Virginia Beach. · 
Q. Some of his time? 
A. Nights and on Sundays. 
Q. Now, during that time that he was out of town, did you 
use the truck? 
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A. I kept it home all the time. 
Q. Did he know that you were keeping itY 
A. Yes, sir. 
Q. Did he know that you we.re using it? 
A. Yes, sir. 
Q. Have you told him about using it Y 
A. Yes, sir. 
Q. Has he ever told you all you ctould use the truck Y 
A. Could use it Y 
Q. Yes. 
A. Yes, sir. 
Q. I mean, has he given you general authority to use it, 
or just specific authority to use it at times Y 
A. I would ask him. 
page 105 ~ CROSS EXAMINATION. 
By Mr. Bragg: 
Q. Charlie, when this case was tried against you and Mr. 
Jaffe, Mr. Godwin called you there as a. witness, did he not, 
in that case? 
A. Called me as a witness? 
Q. Yes. 
A. I don't know, sir. 
Q. Don't you kno'v who· examined you in that case as the 
first 'vitness in that case? Do you remember that Y 
A. Yes, sir. 
Q. Who did it Y 
A. Mr. Godwin. 
Q. All right. And what you told Mr. Godwin about driving 
that truck that night was not true; is that right? 
A. That iR rig·ht, it was not true. 
Q. Well~ why did you testify as you did, if it was not true? 
A. Because I had had my lawyers tell me. 
Q. And you say I told you to do that; that is true? 
A. Yes, sir. 
Q. When was the first time that you saw me after this ac-
cident? 
A. Once in the market. 
Q. I know, but wasn't that just before Christmas, in De-
cember? 
A. I don't remember exactly when it was. 
pag·e 106 ~ Q. Wasn't it the time I brought a paper there 
for you to sign? 
A. Yes, sir. 
Q. That was the first time you ever saw me, wasn't itY 
A. Yes, sir. 
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Q. In the meantime, you had talked with Mr. Jones, the 
day after this accident, had you not Y 
A. I talked with him several times. 
Q. ·You had talked with Mr. Davis, hadn't you¥ 
A. He was the first one I talked to. 
Q. And still, you tell the jury that I told you to testify 
what you said in the last trial; is that right Y 
A. About the truck. r 
Q. Didn't you give Mr. Jones a statement as to how this 
accident occurred and how you were using that truck, on the 
day after this accident? 
A. He brought some papers there, but I couldn't read them. 
Q. You can't readY 
.A. I couldn't read that kind of writing. 
Q. What kind of writing? 
A. Shorthand writing, I reckon. 
Q. Wasn't that writing made with a typewriter? 
A. I don't think so. 
Q. And didn't Mr. Jones come to see you on July 27, if 
this accident happened on the 26th, the morning after this 
accident, and you gave him a statement and he 
page 107 ~ brought it back and wrote it on the typewriter 
and you signed it? 
A. I signed the statement. 
Q. And on Aug'Ust 8, Mr. Davis came to see you and took 
a statement from you as to how this accident occurred and 
read 1\{r. .Jones' statement back to you and you verified it 
at that time Y 
The Court: "Verified" may not mean much to him. 
Mr. Bragg: I mean by that, said the statement that he 
gave 1\fr. Jones was correct. 
The Court: He may not understand it. 
Mr. Bragg: I will change that question. 
Q. Did you telll\fr. Davis, on August 8, that the statement 
you had given Mr. Jones on July 27 was correct? 
A. That it was right¥ 
Q. Was right Y 
A. The statement Y 
By the Court: 
~ Q. Did you tell Mr. Davis that this statement that he had 
brought you, that you had given 1\{r. Jones, was a correct 
statement, or not Y That is what he is asking you. 
A. I reckon it ·was. 
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By: ¥r. Bragg: 
Q. Is that your signature (showing the witness a paper) Y 
A. Tha~ is my name. 
Q. Is that your signature Y 
A. Yes, sir. 
page 108 ~ Q. You signed tba t, didn't you Y 
A. Yes, sir. 
Q. Well, read it and see if you didn't tell Mr. Jones every 
word that is in that statement. 
Mr. Godwin : Let me see it. 
(The paper was handed to Mr. Godwin, and returned to 
Mr. Bragg.) 
Mr. Godwin: All right. 
By Mr. Bragg: 
· Q. Read that statement and see if you didn't tell Mr. Jones 
everything that is in that statement (handing the paper to 
the witness). · 
The Court: He asked you to read that and say whether 
that was correct or not. 
A. No, sir, it is not correct. 
By Mr. Bragg: 
Q. Not correct? And still, you gave that to Mr. Jones the 
day after this accident occurred, didn't you Y 
A. I didn't write it. 
Q. I know you didn't write it; you signed it, didn't youY 
A. Yes, sir, I signed it. . 
Q. Why did you sign it, if it was not correctY 
A. Because he gave it to me to sign. 
Q. Didn't you give him that information before he wrote 
it out there Y 
• A. Give him the information Y 
page 109 ~ Q. ·Yes, the information that is in the statement, 
those facts? 
A. I give him the answers to the questions that he asked 
me. 
Q. Well, weren't those the questions that are in that state-
ment? 
A. Wasn't that the questions Y 
Q. Yes, the answers and the questions, aren't they the 
statements of the facts that you gave Mr. Jones? 
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The Court: Read it to the jury, Mr. Bragg. The jury 
doesn't know what you are talking about. 
By Mr. Bragg·: 
Q. (Reading:) "Suffolk, Virginia, July 27, 1934. In re: 
S. Jaffe v. Gaston Ellis. This is to certify that I was driv-
ing Chevrolet Truck Motor No. 2834944 belonging to Mr. 
S. Jaffe, on the nig·ht of July 25th, 1934, about 11 :50 P. M., 
when I had an aooident on the Virginia-North Carolina high-
way about one mile from Suffolk, Virginia, on the curve just 
south of Sheriff Ra'vles' house. I further certify that I 
was not driving the truck in connection with the business of 
Mr. Jaffe.'' · 
Didn't you tell Mr. Jones that! 
A. Didn't I tell him I was driving-¥ 
Q. Didn't you tell M.r. Jones that you were not driving 
that truck, on the night of this accident, in connection with 
1\{r. Jaffe's business? 
page 110 ~ A. He did tell me how to fix it, and I fixed it 
just like he told me. 
Q. Well, didn't you tell Mr. Jones that? 
A. Yes, I told him. 
Q. (Reading:) "I further agree and state that I was not 
driving the truck with the knowledge ancl consent of Mr. 
Jaffe.'' 
Did you tell him that! 
A. Yes ; I told him like they told me. 
Q. Who told you to do that! 
A. I told it like Mr. Jaffe told me to tell it. 
Q. You didn't see me until December 6 or 7, when you 
signed this statement Y 
A. He told me to go in and talk to J\!Ir. Jones, and talk to 
Mr. Davis, too. 
Q. That is the first time you ever saw me, when you signed 
that statement, isn't it? You testified to that just no'v 
(handing the witness another paper). 
A. I remember that. 
Q. That is the first time you ever saw me? 
A. Yes, sir. 
Q. All right. That is dated December 6, 1934. So, whom 
had you seen to tell you to tell Mr. Jones these facts, when 
you didn't see me. until December 6 Y Whom had you seen 
to tell you these things? 
A. Where had I seen him? 
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Q. Whom had you seen? 
page 111 ~ A. I talked to 1\Ir. Jaffe about it before you 
came around; also, I talked to Mr. Davis. 
Q. So you say you told l\Ir. Jones that but that was not 
the truth 1 
A. Was not the truth. 
Q. Well, was this the truth (reading): "1vir. Jaffe's in-
structions to me earlier in the evening of the same date, July 
25th, 1934, was to take some chickens to Portsmouth, Vir-
ginia, to Rabbi Prince, to be killed, which I did.'' 
That was true, wasn't it Y 
A. Yes, sir. 
Q. ''His further instructions were that when I brought 
the chickens back to Suffolk to put them in the ice-box and, 
after putting· them in the ice-box, to take the truck to my house 
or bring the same to Mr. Jaffe's house, but not to use the truck 
for my personal use.'' 
Was that true? 
A. No, sir. 
Q. That was not true? 
.A. No, sir. 
Q. But the other part, about taking the chickens, was true 1 
A. The chickens, was true. 
Q. ''After unloading the chickens above referred to, in-
stead of taking the truck to l\fr. Jaffe's house or going home 
with it, I r>icked up a crowd of boys and thought 
page 112 ~ I would just drive out to the Cotton Club on the 
Virginia-North Carolina highway about :five miles 
from Suffolk. which I did, and it was on my return to Suf-
folk that I had the accident. 
"Witness my hand and seal this 27th day of July, 1934." 
Was that last part true, about going out to the Cotton Club 
and picking up these boys? 
A. I went out there, yes, sir. 
Q. But the other part, about not driving the truck on his 
business was not true~ On August 8, didn't you make that 
statement to l\fr. Davis (showing the witness a paper)? 
Mr. Godwin: Let me see that, too, Mr. Bragg. 
(The paper was handed to Mr. Godwin.) 
Mr. Godwin: All right. Do you want to put these in 
evidence? 
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Mr. Bragg: Yes. 
(The writings shown the witness, the first dated ''Suffolk, 
Va., July 27th, 1934", entitled u In Re: S. Jaffe v. Gaston 
Ellis", and signed "Charlie Gray, Seal", and the other en-
titled, ''Statement of Charlie Gray, colored, 129 Church 
St., Suffolk, Va., ·made to Leonard H. Davis on August 8, 
1934 ", with the notation in type, " Signed Charlie Gray", 
were received in evidence and marked "Defendant's Exhibits 
~ and 3", respectively.) 
Q. Didn't you tell Mr. Davis this, on August 
page 11:3 ~ 8, (reading· from Defendant's Exhibit 3): "I 
have been working for S. J a:ffe six or seven 
years. I am twenty-five years old and have been driving 
ten or fifteen years. '' · 
A. Yes, sir. 
Q. "The accident happened July 25, 1934, about 11:30 or 
11:50 P.M." Did you tell him thatT "My lights were burn-
ing and were in good ~ondition''. Did you tell him that? 
A. Yes, sir. 
Q. '' }ly windshield wiper was working.'' 
A. Yes, sir. 
Q. "It was raining, but not very hard. The roads were 
<lamp.'' Did you tell him that? 
A. Yes, sir. 
Q. ''The accident happened on the Virginia-Carolina high-
way, about one mile from Suffolk. I was riding to Suffolk, 
north, and had just gotten out of a cwrb which bends to the 
left, when the acciqent happened". Did you tell him that! 
A. Yes, .sir. 
Q. ''It happened near the home of Sheriff Rawles." You 
told him' that, too? 
A. (The witness did not answer.) 
Q. "I was going about 30 or 35 miles an hour, on my 
right side of the road, and was about 25 feet from the man 
on the bicycle when I first saw him. He was on my right 
side of the road about two or three feet from my right edge 
of the concrete. He was riding a bicycle an~ 
page 114 ~ headed south. He did not have any light on his 
bicycle. When I saw him, I applied my brakes 
and cut to my left a little,· and he cut to his right, and I cut 
back to my right, and he cut to his left, and we had a head-
on collision''. 
Did you tell Mr. Davis. that? 
.A. Yes, sir. l . 
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Q. ''The front of the bicycle struck my right front fen-
der. My truck stopped about 25 feet after the accident, with 
my two right wheels off the concrete. I went back and picked 
up the man, who was lying about where he was struck, about 
one and one-half feet from my right edge of the concrete.'' 
Did you tell him that Y 
.A. ·Yes, sir. 
Q. "He was lying straight in the road with his head to-
ward North ·Carolina. Jesse Williams, Pine Street, Suffolk, 
was following me in an automobile and he took us to the hos-
pital. The name of the man on the bicycle was Gaston Ellis. 
He lives on York Street. He was unconscious. He did not 
say anything· about the accident. I stayed at the hospital 
until Mr. Walls, Police Officer, came up and Mr. Jaffe came 
up. They put me under a $500 bond. 
"Gaston Ellis' father came here and asked me how it 
happened. I told him the same thing I am telling you. He 
said the bicycle looked like it had been dragged. 
''Thurman Lee, colored, 139 Church Street, 
page 115 ~ who was riding with Jesse Williams, brought 
my truck in. I left it at the scene of the acci-
dent when I came to the hospital. Cris Gardner, 121 Day 
Street, was riding on the front seat with me. Clifford Jones, 
who has gone to New York to work, was riding on the front 
seat. Alexander Gardner, 121 Day Street, Wilton Gardner, 
121 Day Street, and Emmett Lee Gardner, Milner Street, 
were riding in the back. George Knight, who works for God-
win Motor Company, was driving behind me. There was no 
car approaching· me. I do not know of any other witnesses. 
I .did not blow my horn. I did not hear any bell or horn on 
the bicycle. A colored boy, who works for }.1:rs. W. S. Cross, 
was in a car behind me. 
''The man was not riding fast on the bicycle. Ellis is 
twenty-five years old. His left leg was broken, ankle sprained, 
collar bone broken, and had a cut on his left eye. 
"Statement read to Charlie Gray, and he says· it is true 
and correct.'' 
Was that true and correct¥ 
A. Yes, sir. 
Q. "Statement given to Mr. Jones on July ~7, 1934, read 
to Charlie Gray, and he says it is true and correct.'' 
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Mr. Godwin: Are you reading from something he signed t 
Mr. Bragg: No, he didn't sign it. 
Mr. Godwin: You are reading· stuff Mr. Davis wrote? 
Mr. Bragg: Yes, sir. 
Mr. Godwin: Well, read the statement to 
page 116 ~ him. 
By Mr. Bragg: 
Q. I say, did you tell Mr. Davis the things I have read to 
youY 
A.. Yes, sir. 
Q. And after Mr. Davis took that statement from you, he 
read you the statement you gave Mr. Jones! 
A. I don't know; he read so many of them. He read 
something and told me to sign it, and I signed it. 
Q. Didn't he show you this statement, here, and say, "·Char-
lie, did you give that statement to Mr. Jones", and say, 
"and is that statement correct"? 
A. Ask me whether it was correct Y 
Q. Yes. 
A. I don't know whether he asked me was it correct. He 
told me to look it over and sign it. 
Q. You had already signed the statement you gave Mr . 
• Jones? 
A. I don't know when I signed it. I just signed them · 
when they come to me. 
Q. But he showed you the statement and asked you if it was 
correct! ' 
A. He showed me all of them, but I couldn't read some of 
them ; some of them, I could. 
Q. What did 1\'Ir. J a:ffe tell you when he told you to take 
those chickens to Portsmouth Y 
A. What did he tell mef 
Q. Yes. 
page 117 ~ A. He told me for to take the chickens and take 
them to Portsmouth and have them killed and 
bring them back .and put them in the ice-box, and bring the 
truck to his house and he would take me home; if I took it 
home, come and get him early next morning. 
Q. That is what he told you to do7 
A. Yes, sir; told me not to burn up his gas riding around in 
it all night. 
Q. Did he tell you not to use that truck that night Y 
A. He didn't tell me not to use it. 
Q. So, when you testified in the other court that he told 
you that, you did not tell the truth Y 
A. No, sir. 
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Q. What time did you leave Suffolk that afternoon to go 
to Portsmouth? 
A. About 7 :00, or a little after. 
Q. What time Y 
A. About 7:00 or a little after. 
Q. And you say you did not get the chickens killed until 
9 :00, and you did not come back to Suffolk until 11 :00 that 
nig·htY 
A. I don't know exactly what time I got back. 
Q. Didn't you tell that to lVIr. God,vin awhile ago, when 
he was examining you? 
A. I told him I didn't know just what time I 
page 118 ~ got back, but I guessed it was about 11 :00 o'clock 
when I got back. 
Q. You went to the pool room and got these boys and went 
out to the Cotton Club Y 
.A. Yes, sir. 
Q. How long did you stop there 7 
A. About five minutes, I reckon. I didn't stay there long 
because a storn1 was coming up. 
Q. Wasn't this question asked you by Mr. Godwin (read-
ing fron1 Reporter's Transcript, marked ''Exhibit A" with 
the special plea filed by defendant herein, at page 5): 
''Question: When you got from Portsmouth, what did 
you do with that truck?'' 
And your answer to that question was this: 
''I put the chickens in the ice-box, and picked up son1e 
boys and went to the circle out on the west end and picked 
up some boys in the pool room, and they said, 'Let's go to 
the Cotton Club', and we went." 
Did you tell him that¥ 
A. Yes, sir. 
Q. 1\.fr. Godwin asked you this (page 6): ''At that time 
you were using the truck for your pleasure and business?'' 
And what was your answer? 
A. What was mv answer then? 
Q. Yes. ~ 
A. Whatever you have got down there. 
page 119 ~ Q. "Mter I put the chickens in the ice-box, it 
was my pleasure. 
"Question: Against 1\ir. Jaffe's orders 7" 
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And you said, "Yes, sir". Did you tell him that in the 
last trial Y 
A. That I was using it against his orders 7 
Q. Yes. 
A. That is what I said then, yes, sir. I done just like he 
told me, and he told me to do like you all said, and I did. 
Q. Like who said? 
A. Like the lawyers said. 
Q. What lawyer 1 
A. Whoever put that down there, that written it. 
Q. The lawyer didn't put this down; the Court Reporter put 
that do,vn. 
A. Mr. Jaffe told me to do just like you said dq. 
Q. ·You had not seen me until December 6. 
Did Mr. Godwin also ask you (page 8): "And you never 
took this truck and used it without Mr. Jaffe's consent Y '' 
And you answered, ''No, sir''? Did you say that? 
A. Yes, sir, I said it. 
Q. And he also asked you : ''And this is the first tiiiJe 
you ever used it without his consent?" Answer, "Yes, sir". 
Did you say that Y 
A. Yes, I said that. 
pag·e 120 r Q. l\1:r. Godwin also. asked you, at another time 
in his examination (page 25): "Now, Charlie, 
you have been riding around in that car at night, haven't 
you~" And your answer, "No, sir, no more than that night". 
Did you tell him that in the last trial? 
A. Yes, sir. 
Q. "The only night you ever rode around in it?" Answer, 
"No, sir, that was the onliest night". Did you tell him 
that? 
A. Told him all of it. 
Q. Mr. Godwin asked you this question: "M~. Jaffe told 
you not to keep that truck out all night, didn't heY" Your 
answer was, "Told me not to drive the truck around, to put 
it in the yard or bring it home". Did you answer that in 
that way? 
A. I answered that that way then, but that was not right. 
Q. ''And you used it contrary to his instructions Y '' Your 
answer was, "Yes, sir". You answered it that way then, 
didn't you? 
A. Yes, sir. 
Q. And didn't you repeat that statement on the stand on 
several occasions, that you had never used that truck before 
except on that occasion? Wasn't that question asked you 
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several times on the last trial, and you said you never had T 
.A. They asked me a lqt of times. 
Q. And didn't you also repeat, on several occa-
page 121 ~ sions in that last trial, that you were using that 
truck against Mr. Jaffe's orders and instructions Y 
A. Yes ; he told me to say that. 
Q. You did that? 
A. Yes, sir. 
Q. As a matter of fact, Charlie, didn't you leave Suffolk, 
on the day that you took those chickens to Portsmouth, in 
the afternoon about 4:00 or 4:30 o'clock? 
A. Did I leave Suffolk? 
Q. Yes .. 
A. I left the market about that time. 
Q. And you went to Portsmouth immediately! 
A. No, sir; I went home. 
Q. And what time did you g·o to Portsmouth f 
A. I told you it was about 7 :00 or 7 :30. I went home and 
changed clothes. 
Q. Well, you still say now that at the time this accident 
happened you were not on any business of Mr. Jaffe, do you 
not? 
A. I was not on any business for him. 
Q. And you were not using that truck for any business of 
Mr. Jaffe, were you? 
A. No, sir, ~ was not using it for his business, but I had 
it and was using it. 
Q. You just had a bunch of colored boys in there and went 
to the Cotton Club; is that right Y 
page 122 ~ A. Yes, sir. 
Q. Now, ·Charlie, where are you living nowY 
A. 129 Church Street. 
Q. Well, how long since you quit working for Mr. Jaffe? 
A. January. 
Q. This yearY 
A. Yes, sir. 
Q. And where have you been since that time Y 
A. New York. 
Q. Are you working up there Y 
A. No, sir. 
Q. Not working up there? 
A. No, sir. 
Q. Now, in March of 1936, did Mr. Godwin and Mr. Love-
lace and Fulcher come up to see you 7 
A. Come to see Whitehead. 
Q. Did not come to see you Y 
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A. No. They come to my house and I showed them where 
Whitehead lived. 
· Q. Did not come to see you 1 Didn't they bring you back 
on that trip? 
A. I came back with them. 
Q. What did you come back for Y 
A. What did I come back for? 
Q. Yes. 
A. Because I had a free trip home. 
page 123 ~ · Q. Did you come back here to testify in this 
case? · 
A. I came back to be in the case, too. 
Q. The case was not tried on March 18, was itY 
A. No, sir. 
Q. You didn't go back to New York, did you 7 
A. I didn't have to go back, but I went back. 
Q. Who paid your expenses back Y 
A. I paid them. 
Q. Who gave you the money? 
A. Who gave me the money? My wife gave that to me. 
Q. You have been around to see several witnesses to come 
q.own here and testify in this case, have you not? 
A. Yes, sir. 
Q. You were up in New York at the time when they took 
Bill Whitehead's deposition, in the room there where they 
took it, were you not Y 
A. Yes, sir. 
Q. And came to the room where they were taking this 
deposition with Bill Whitehead, didn't. you Y 
A. Yes, sir. 
Q. Have you been around to see Cephas Warren about this 
accident? 
A. I talked with him when I first come back from New ·York. 
Q. How many times did you see. him about it 1 
A. I just told him I had to be at the trial .. 
Q. That is all you told him? 
page 124 } A. Yes, sir. · 
Q. Whoin did you go around there with to see 
him? 
A. To see him Y 
Q. Yes. 
A. I didn't go around there with nobody. 
Q. Didn't go around there with anybody? 
A. ;No. 
Q. Didn't you go around there to see this boy W arre~ 
Cephas Warren, with Mr. Lovelace and Fulcher? 
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A. I was down there already. I live two doors from him 
and they asked me where he lived at. 
Q. Didn't you go in there with them and talk with them at 
the tin1e they were there t 
A. He wouldn't talk. 
Q. But you went in there and talked 'vith him, didn't you? 
A. I didn't talk with him; I just told him the man wanted 
to see him. 
Q. Who wanted to see him Y 
A. I told him Mr. Lovelace ·wanted to see him. 
Q. And who else? 
A. Nobody in the car but Mr. Lovelace and Mr. Fulcher. 
Q. You had been to see Warren on two nights before .you 
took Mr. Lovelace and Fulcher there, had you not? 
A. Yes, sir, I had seen him 
Q. And then, after you took them there and he would not 
talk, you went back to see him on the following 
page 125 ;~ Sunday nigfut, clicln 't you? · 
A. I saw him the nig·ht I come from New York, 
and told him about this trial. 
Q. Then you took Mr. Lovelace and Fulcher there? 
A. I didn't take them there. 
Q. A~d you 'vent there the follo,ving Sunday night? 
A. I live two doors fron1 him. 
Q. You went there to see him about this case? 
A. I went there and while I was there I talked with him 
about it. 
Q. And didu 't you try to get this man Warren to come 
down here and testify that you had been using that truck 
without Mr. Jaffe's conRent, and he refused to do it and said 
you never had used it that way? 
A. Tried to g·et him to do what? 
Q. Tried to get him to coine down here and testify that you 
had been using that trick without lVIr. Jaffe's permission. 
A. When? 
Q. When you went to see him. 
A. To testify that I was using it without his consent? 
Q. Yes. 
A. No, sir; I ain't never told him to testify I 'vas using it 
without his consent. 
Q. What did you want him to testify? 
A. I wanted him to testify to the time he 
page 126 ~ brought me the truck on Sunday, and he said he 
would come up in court and testify to it. 
Q. And at that time you 'vere getting a calf for Mr. Jaffe f 
A. We don't haul no calves on Sunday. 
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Q. Was that all that was said to this man Warren by you 
and Mr. Lovelace and Fulcher Y 
A. I don't know; I was not present. 
Q. Weren't you present Y 
A. I was in the car. 
Q. Do you remember talking to this boy Stuart Coleman 
about why you were down here from New York? 
A. Do I remember talking to him Y 
Q. Yes. 
A. I talk to them boys all the time. 
Q. What did you tell him about who was going to pay your 
expenses back to New York? 
A. What did I tell him about itY 
Q. Yes. 
A. Who did I tell him was going to pay my expenses back 
to New York-Coleman? 
Q. Yes. 
A. I ain't told Coleman nothing about my expenses back 
to New York. · 
Q. Did you tell him who brought you down here? 
A. Maybe I did. 
Q. Who prepared this affidavit that you signed 
page 127} before Mr. Powell, the Clerk of the Nansemond 
County Court Y Do you know who prepared that 
affidavit before you signed it Y 
A. The lawyer. 
Q. Which one Y 
A. Lawyer Fulcher. 
Q. Lawyer Fulcher prepared it f 
A .. Yes, sir. I told him what to put in it. 
Q. You told him what to put in itf 
A. Yes, sir. 
Q. And that 'vas on September 17, 1935Y 
A. Yes, sir. 
Q. You were still working for Mr. Jaffe then 1 
A. Yes, sir. 
Q. And then you took it down and gave it to Mr. Powell and 
got him to take the affidavit~is that what you didY 
A. Carried it down to M.r. Powell, yes, sir. 
Q. Who went with you down there Y 
A. Jesse Williams carried me down. 
Q. Jesse Williams, the boy that stays in Fulcher's office. 
Why did you go down to Mr. Powell to have this affidavit 
signed? Why didn't you get Mr. Lovelace or Mr. Godwin 
to take your affidavit? 
A. Why didn't I? 
Q. Yes. 
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- . A. I had a right to have who I wanted take it, 
page 128 } didn't I? 
Q. Of course you did, but you lmew Mr. 
Godwin and Mr. Lovelace were representing the plaintiff at 
that time, didn't you Y 
A. I don't lmow. 
Mr. Godwin: I can settle that, Mr. Bragg. It would not 
have been done in my office. 
By ¥r. Bragg: 
Q. Didn't you know when you signed that affidavit that 
either that was perjury or the statement von made in court 
was perjury Y .. 
A. I don't know what it is. 
Q. ·You don't know what it isf 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Godwin: 
Q. Charlie, who is your counsel! Who is your lawyer? 
A.. Lawyer Fulcher. 
Q. Did you see him about this case after it was dropped 
on you in N ansemond County Y 
A. Yes, sir, I did. 
Q. Were the attorneys for the insurance company supposed 
to be your attorneys, looking out for your interest in the 
lower court, down yonder 7 
A. Yes, sir. 
Q. They were? 
page 1.29 ~ A. Yes, sir. 
Q. Now, did you ever talk to Mr. Lovelace and 
myself except in the presence of your lawyer? 
A. No, sir. 
Q. And that was in New York City, the first time you ever 
saw us, wasn't it? · 
A. Yes, sir. 
Q. Now, Charlie, when you testified in the other court, you 
testified that Mr. Ellis was on your side of the road, didn't 
you? 
A. Yes, sir. 
Q. And that he ran into you from your side of the road, 
didn't youf 
A. On my side of the road, yes, sir. 
Q. Now, in this statement that you first gave, you said 
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that when you first saw him you cut to your left a little and 
he cut to his right-in this statement¥ 
A. Yes, sir. 
Q. Then you said, "I cut back to my right and he cut to his 
left", and you all ''had a head-on collision". That was not 
told in the other court, was it 1 
A. No, that cutting wasn't told. 
Q. Why 'vasn 't that told! 
A. I don't know. 
page 130 ~ -By Mr. Bragg: 
Q. How do you know? Can you say what you 
testified· in the other court, now? 
A. I don't remember everything I testified. in the other 
court; I remember some of it. 
By Mr. Godwin: 
Q. Now, was there anything said about your testimony to 
the insurance company in this caseY 
A. Yes, sir. 
Q. What was said about that Y 
A. I said I was using the truck without Mr. Jaffe's permis-
sion. 
Q. You stated you-what? 
A. I said I was using it-he didn't want me to say that. 
Q. Why7 
A. Because it would ruin the con1pany, or something like 
that-the insurance company. 
J\fr. Bragg: Talk loud. 
The Witness: I said, if I say J\fr. Jaffe gave me permis-
sion to use the truck, if I was rising it with his consent, it 
would cost the insurance company a lot of money. 
By Mr. Bragg: 
Q. Who told you that Y · 
A. Mr. Jaffe told me, for one. 
page 131 ~ By Mr. Godwin: 
Q. Now, Charlie, was there any discussion 
about whether or not you took this truck and drove it and 
took it from J\IIr. Jaffe? 
A. I took it from him Y 
Q. Yes, or took it? 
A. I never taken it. 
Q. Was there any discussion about that between you and 
Mr. Jaffe, or anyone else Y 
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A. Not as I know of. 
Q. Was there any discussion about your stealing the truck? 
A. Not as I know of. 
Q. Now, something· was said about a statement that Mr. 
Jones had you sign; do you remember this statement that 
Mr. Jones claimed to have gotten the 27th day of July, the 
morning after this accident happened Y 
A. 11:r. Jaffe sent me up to his office. 
Q. Sent you up to his office~ 
A. Yes, sir. 
Q. What about this statement 1 Did you tell him at that 
time that Mr. Jaffe told you not to use the truck for your per-
sonal use~ 
A. Did I tell him so f 
Q. ·Yes. 
A. Yes, I told him so. 
Q. Did he say anything to you about it? 
A. Whof 
page 132 ~ Q. Mr. Jones? 
A. Well, Mr~ Jones didn't say anything to me 
about it that. morning. 1\fr. Jaffe told me to say I was not 
using it for his business; told me for to sign up those papers 
just like he told me. 
By the Court : 
Q. If I understand you, in the first trial of the case, in Nan-
semond ·C-ourt, you swore to anything that they told you to 
swear to? 
A. Yes. 
·By 11:r. Godwin: 
Q. Oh, by the way: Something was said about going to see 
a Pruden boy, and Mr. Bragg asked you something about l\ir. 
Lovelace. As a matter of fact, I 'vas the one that went down 
to see Pruden? 
A. Pruden? 
Q. Cephas Warren. Didn't I go down there and see Cephas 
Warren, near where you used to live? 
A. Yes, sir. · 
Q. Is he the one that lives on Milner StreetT 
A. Yes, sir. 
Q. Now, it was Fulcher and myself that went there to see 
Cephas Warren, wasn't it? 
A. Yes, sir. 
Q. Didn't I take out my pencil and, on a yello'v 
pag·e 133 J sheet of paper, start to writing what Cephas told 
meY 
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A. Yes, sir. 
Q. .And did Cephas ask me not to write it down, or not 7 
A. Told you he would rather do anything than for you to 
talk to him. 
The Court: I can't hear you, right at you. 
The Witness : He said he would rather do anything than 
to talk about that trial. 
By J\!Ir. Godwin: 
Q. He said if he came to court he would tell it, didn't he? 
A. Yes, sir. 
RE-CROSS EXAMINATION. 
By ~Ir. Bragg: 
Q. You told me a moment ago that you didn't hear what 
these lawyers asked Cephas and you didn't hear what Cephas 
said; now, 'vhich is correct Y 
A. What he said is correct. I went with him two times; 
he come down to my house once-
Q. Who is "he"? 
A. Mr. Lovelace. And I just showed him where he lived, 
and the second time, he went down. 
Q. "Who is "he "-~Ir. Godwin? 
A. Yes, sir. 
Q. Mr. Lovelace went with you once and Mr. 
page 134 ~ God,vin went-
A. Twice; he wanted to know where he lived at. 
Q. So you went with them twice 1 
A. I didn't go wi{h them but once, but I live close there. 
Q. Did you go into the house and talk with this boy War- · 
ren, or bring Warren out to talk to you, when Mr. Love-
lace was with you, or when ~ir. God,vin was with you? 
A. When ~Ir. Godwin was with me. 
Q. When l\ir. Jaffe found out you had that truck out that 
night, didn't he "bawl you out-cuss you out'' for using that 
truck that night? 
A. He didn't ''cuss me out'' ; he told me I ought to have 
been at home. 
Q. He did not reprimand you for using it? 
Mr. Godwin: Let Mr. Jaffe tell what he said. He is here. 
The Court: I think he can ask him most any question he 
wants to ask him. 
1\{r. God,vin: All right, sir. We except, your Honor. 
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By Mr. Bragg: 
Q. When· you got back to the hospital with Mr. Ellis and 
called Mr. Jaffe, what did 1\tir. Jaffe say to you Y 
A. He asked me what was I doing out there that time of 
night, I ought to have been at home in bed. 
Q. And what did he say to you about the truck Y 
A. He told me I didn't have any business out there that 
time of night. 
page 135 }- Q. What did he say when he got to the hos-
pital Y Didn't he reprimand you for using his 
truck that night? · 
A. I told you what he said. 
Q. And what did he say? 
A. He told me .that I ought to have been at home, I didn't 
have no business out there that time of night. 
· Q. And you say that Mr. Jaffe told you not to testify that 
you had permission to use that truck because it would be 
hard on the insurance company, is that right! 
A. He told me to do like they told me to do. 
Q. Didn't you testify just a momen~ ago, when the Judge 
asked you a ·question there, that Mr. J a:ffe told you not to tes-
tify that you had permission to use this truck because it would 
go against the insurance company! Didn't you say that! 
A. Yes, sir. 
Q. Did he tell you that f 
A. Yes, sir. 
Q. And when did he tell you that f 
A. In the market. 
Q. Was it the day after the accident, or ho.w long after the 
accident? 
A. I don't know whether it was-I don't know exactly when 
it was-so many times he told me. 
Q. Is that your signature (showing the witness a paper) t 
A .. Yes, sir. 
page 136 ~ Q. You remember signing this agreement that I 
brought down December 6, don't you 7 
A. Yes, sir. 
Mr. Bragg: I offer that in evidence. 
(The document identified by the witness, dated Suffolk, 
Virginia, December 6, 1934, and signed ''New Amsterdam 
Casualty Company, by S. Burnell Bragg, Attorney", and 
"Charlie Gray", and witness "S. Jaffe Herman A. Jones", 
was received in evidence and marked "Defendant's Ex-
hibit 4".) - . 
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Q. When I came down and talked to you about this case 
and told you that we would defend you, and you signed that 
agreement, clidn 't I tell you that you could employ any 
counsel you wanted if you did not want us? 
A. I don't know what you said. 
Q. ·You can't remember what I said to you, but you can 
remember what the other attorneys said to you on various 
occasions Y But you did sign that agreement. . Now, was there 
anything in that trial that took place about that accident that 
we did not ask you about, as to how it happened, and so forth? 
A. No, sir. 
Q. There was not 7 
A. No, sir. 
page 137 ~ RE-DIRECT EXAMINATION. 
Bv Mr. Godwin: 
.. Q. I want to ask you this, Charlie: Who was the first one. 
that you went to and told that you had not told the truth 
about that former trial Y 
A. A. B. Magee. 
Q. Now, who 'vas the second one that you toldY 
A. Second one Y 
Q. Yes. 
A. Lawyer Fulcher. 
Q. WhatY 
.A. Lawyer Fulcher. 
Q. Did you ever tell Mr. Oliver Y 
A. Yes, sir, I told him about it. 
Q. What did you tell Mr. Oliver? 
A. I told him if it ever come up again I would tell the 
truth about it. 
Q. And was that right after the trial of this first case? 
A. Right after the trial, yes, sir. 
Q. Why did you tell him that? 
A. Because it throwed the judgment on me. 
page 138 } A. B. ~1:AG EE (Colored), 
a witness o;n behalf of the plaintiff, being 
duly sworn, was examined and testified as follows: 
Examined by Mr. Godwin: 
Q. What is your name? 
A. A. B. Magee. 
Q. Where do you liveY 
A. 312 Hull Street. 
Q. Where do you work, Magee Y 
--------, 
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A. I was in the market until I got sick and had to close up. 
Q. You had a stall there, didn't you Y 
A. "fes, sir. It has been about a month and a half ago. 
Q. Were you there in the summer, in July, 1934? 
A. Yes, sir. 
· Q. How far was your stall from Mr. Jaffe's Y 
A. Second stall from his. 
Q. Second stall Y 
A. Yes, sir. 
Q. Magee, do you know Charlie Gray Y 
A. Yes, sir. 
Q. Do you know that Chevrolet truck that Mr. Jaffe bad? 
A. Yes, sir. 
Q. Do you know Bill Whitehead¥ 
A. Yes, sir. 
Q. I want to ask you, Magee, whether or not those boys 
drove that truck around at nights? 
page 139 ~ A. Well, yes, sir, they drove it at night and 
kept it at night. 
Q. Do you know whether or not they were using it for 
business or pleasure Y 
A. They were using. it for pleasure at times. 
Q. Do you know that? 
A. Well, there was one or two occasions they come and 
asked me to go with them to certain places. 
Q. Now, do you know whether or not they got permission 
to use that truck from J\fr. Jaffe every time before they 
used it? · 
A. No, sir, they did not get permission every time before 
they used it. · 
By Mr. Bragg: 
Q. How would you know that? 
A. Because I would see them go there and get it and go 
away with it. 
Q. How did you know they had not asked Mr. Jaffe for it? 
A. Because at times he would not be there when they would 
get it and go away. 
Bv Mr. Godwin: 
~ Q. Have you ever heard Mr. Jaffe talk to them about it? 
A. Yes, sir, I have heard ~Ir. Jaffe talk to them about it. 
Q. Did you ever hear him tell them they could not use the 
truck? 
A. He .told them they could use it but not to 
page 140 ~ burn his gas up-to put their gas in there. 
Q. Did you ever hear him object to their using 
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the truck as long as they furnished their own gas Y 
A. No, sir. 
Q. What did you hear him say to them about using that 
truck, and the gas Y 
A. I remember on one occasion Jaffe remarked to him 
about some gas, and he went to collect a bill, and he was jack-
jug them up about buying· so much gas on the ticket. 
By Mr. Bragg: 
Q. I didn't get that clear. Let us hear that again. 
A. I say, it was one occasion jacking them up. He went 
to collect a bill-
Q. Who went to collect a billY 
A. :Nlr. Jaffe, and it seemed like he owed the man as much 
as the man owed him, or more, and he was jacking them up 
about getting so much gas on the ticket. 
Q. At the place where Mr. Jaffe g·ot his gas Y 
.A. Yes, sir. 
By ~Ir. Godwin: 
Q. Did you hear him say then whether he questioned those 
boys' using that truck, or not? 
A. He didn't make any objection \Vhat-ever except the boys' 
using so much gas, at that particular time. 
Q. Have you kno'vn them to go off and use it for pleasure, 
even during work hours? 
page 141 ~ A. Well, on one occasion I knew the White-
head boy to slip off; he slipped off and went to 
Portsmouth. I don't know whether Mr. Jaffe knew any-
thing about it. He told me he had been to Portsmouth, and 
it made him late, g·oing to Portsmouth. 
Q. Now, ~{agee, you used to work for 1\{r. Jaffe yourself, 
didn't you~ 
A. Yes, sir. _ 
Q. When you worked for him, could you use the truck if 
-vou wanted it Y 
.. A. Well, I didn't use the truck very much. My work was 
different, but at times I would use the truck if I wanted it 
for Homething, but more likely I would ask him. He never 
obj-ected. 
Q. Were you there one day when a discussion came up as 
to whether or not Charlie would say that he had the consent 
to use this truck or did not. hav-e the consent to use it Y 
A. I \Vas there in the morning of the accident. I didn't 
know anything about it. As soon as Charlie came in, he 
stopped by my place and was telling me what happen-ed, and 
the way he told me, he put a little bit more stress on it than 
108 Supreme Court of· Appeals of Virginia .. 
I lately .found afterwards. And later in the day, a tall gen-
tleman representing himself with the insurance company, 
came in, and when he came he ·came on down there, and I 
worked in the stall between me and Mr. Jaffe; I was stand-
. ing over kind of oblong and Mr. Jaffe was to the 
page. 142 ~ left and Charlie and the lawyer was to this side 
of the counter, and he was questioning Charlie 
about how the accident occurred, and· when Charlie got to 
the place of using the truck when he got ready, M.r. Jaffe 
cut him off and said, ''Charlie, you know I told you not to 
use this truck", and kind of winked at Charlie, and Charlie 
kind of. paused for a few minuteR and said, ''No, I taken the 
truck away without his consent''. 
Q. That was tlie day after the accident occurred Y 
A. That was the morning· afterwards. 
Q. And Charlie first told him, if I understand you cor-
J;ectly, that he used it with Mr. Jaffe's consentY 
A. Yes, sir; he first told him that he used it with his con-
sent or without, the way I understood it, the way he made 
the expression. 
Q. And Mr. Jaffe stopped him Y 
A. Yes, sir, he stopped him. 
Q. Now, did Charlie tell you about it Y 
A. :Yes, sir. 
Q. Later discuss it with you? . 
A. Yes, sir. And as soon as the insurance man left, I 
turned and went off down to the stall, and he came down there 
and asked me, ''What is all this Y '' I said, I don't 
know-'' · 
Mr.-Bragg: I object to that. 
page 143 ~By Mr. Godwin: 
. Q. What did you advise Charlie? 
A. I advised him, as a matter of fact, the way the deal 
was going, that Mr. Jaffe was trying to protect the insurance 
company. 
Mr. Bragg: I object to that, your Honor. This man is not 
a lawyer. 
The Court: I don't see how that has got anything to do 
with it. 
By Mr. Godwin: 
Q. I understood you to say you heard the conversation 
that passed between them up there in Mr. Jaffe's stall Y 
A. I did. 
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Q. And after the conversation, Charlie came to you, is 
that rightY 
A. ·Yes, sir. 
Q. And then that was the time that you advised him 7 
A. Yes, sir. 
Q. Now, after Charlie went down there and testified in 
the Circuit Court of Nansemond County, did he come back 
and later talk to you about this thingY 
A. Yes, sir. E·very time he would go to court, he would 
com·e back and talk to me about it, just ordinarily, as Char-
lie would. · 
Q. Did he tell you, or not, that if this case ever came up 
again that he was going· to tell the truth about itY 
page 144 ~ Mr. Bragg:-- I object to any self-serving dec-
. laration that Charlie Gray might have made to 
this witness. 
The Court: I don't see how that is testimony-what he 
told some third party. 
Mr. GodWin: All right. 
Q. Magee, when you saw them using this truck, would they 
be in any particular part of the cityY 
A. At that time I bad a car and I was in all parts of the 
city and I would see them in all parts of the city. 
Q. Using Mr. Jaffe's truckY 
A. Using his truck, and I was using my car at that time. 
CROSS EXMIINATION. 
By Mr. Bragg: 
Q. Magee, what do you do? 
A. At this particular time, I have been sick off and on for 
the last four or five months. 
Q. You are not .doing anything now? 
A. Yes, sir, I is. 
Q. What are you doing nowY 
A. I am carpentering. 
Q. Whom have you talked to about this case and given all 
these facts that you have testified to here today? 
A. Not anyone. 1\{ost of the talking I have done is with 
Charlie and myself, but very few words changed between us. 
He told me that the lawyers wanted to see me and had a 
summons for me. 
· page 145 ~ Q. When did you last talk to Charlie about this 
case' · 
A. Before we were summoned up here the first time. 
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Q. .A;nd that was sometime in 1\{arch, wasn't it? 
A. I don't know just when it was. 
Q. You don't know when it was, you say 1 
A. It was the time I was summoned up here for this last 
time. 
Q. That was April 27. 
A. I guess it was; I don't know. 
Q. Who came to see you and talked to you about this case f 
A. No one at all. 
Q. Just Charlie? 
A. ·Yes. 
Q. You say that the day after this accident occurred you 
saw some insurance man there in the market talking to him? 
A. ·Yes, sir. 
Q. Had you talked to Charlie, before you saw this insur-
ance man, about how this accident occurred? 
A. He had explained to me. 
Q. Hadn't he told you that he had taken that truck with-
out Mr. Jaffe's consent and gone off to this cotton club with 
these boys? · 
A. No, sir. 
Q. Had not told you that? 
A. No, sir. 
Q. Well, what had he told you about tlrls acci-
page 146 ~ dent, if he had not told you that? 
A. He went into right much detail of trying to 
think how he hit the man. 
Q. About how the accident occurred~ 
A. ·Yes, sir. 
Q. But as to whether he was using the truck with 1\fr. 
Jaffe's consent, he had nothing to say about that? 
A. He had nothing to say about that. 
Q. Do you see anybody in this court room that you saw 
talking· to Mr. Jaffe and Charlie Gray the day after this ac-
cident occurred f 
A. Well. I couldn't say; all I know, it is a tall gentle-
man, but I couldn't subscribe him. 
Q. Was it this gentletnan, here (pointing)? 
A. Mr. Jones came in with him, but I think he went out-
I think he did, but I am not positive. 
Q. Was it this lawyer {pointing· to Mr. Davis) Y 
A. Well, I couldn't say, because I would not be so good a 
judge at that time. He had on a blue suit and had his hat on. 
I didn't take no direct notice; I couldn't say that to be sure, 
but I do know Mr. Jones. 
Q .. Now, you heard this Charlie Gray telling· this man that 
was there about l1ow this accident occurred Y 
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A. In part, yes, sir. 
Q. What were you doing all that time Y What time of day 
did that happenY . 
page 147 ~ A. I couldn't give you the exact description. 
Q. In the morning or afternoon Y 
A. I think it \vas along about noon. 
Q. You were getting ready to close up your stall in the 
market then, weren't you? 
A. I think so; I think the boy was closing up. 
Q. Why would you stand and listen to ·a conversation be-
tween an insurance man and Mr. Jaffe and Charlie Gray, if 
you were closing up your stall and were not interested in it Y 
A. The part I was interested in, for .the simple reason 
Charlie, from a kid up, he used to go around with me, before 
I was old enough to start butchering, and from that time we 
was kind of friendly together, and therefore I took as much 
interest in it as I did. 
Q. What did you hear about this permission business Y 
A. Permission of what 7 
Q. You said to the 'Court and jury just now that you heard 
the insurance man ask him if he had permission to drive 
this truck and Mr. Jaffe said something to Charlie Gray at 
that time. 
A. Yes, sir. 
Q. What was it? 
A. Charlie went on to tell him about the accident, and 
he was questioning him about using the truck, and as he at-
tempted to tell hin1 that he used it whenever he got ready, 
· Mr. Jaffe snapped him off and said, ''Don't you 
page 148 }- know I told you not to use that truck no time? I 
don't want you to do it". 
Q. That is all you heard said 7 
A. Well, I heard a few more remarks, but after they started 
talking easy again, I started off to my stall. Mr. Jaffe talks 
louder, anyway. 
By Mr. Godwin: 
Q. I believe you said, though, that before he told him that 
he winked at him? 
A. He said that and winked at him. 
By Mr. Brag·g: 
Q. Winked at whom 7 
A. Winked at Charlie. 
Q. How far were you from these two men to hear all this 
and see· all this winking Y 
.l\.. They was, I suppose, about as far as from here to here 
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(indicating); I was standing this corner, Charlie standing 
here. and the insurance man standing over there. 
Q. You were a\1 .standing there within six or eight feet of 
each other Y ' 
A. Yes, sir. 
Q. And you happened to watch Mr. J aff.e wink at Charlie 
Gray? 
A. Yes~ sir. 
page 149 ~ J. W. OLIVER, . 
a witness on behalf of the plaintiff, being duly 
sworn, was examined and testified as follows: 
Examined by Mr.· Lovelace: 
Q. Your name is M.r. J. W. OliverY 
A. Yes, sir. 
Q. You run a stall in the City M,arket, do you not Y 
A. Yes, sir. 
Q. Diagonally across the market from Mr. Jaffe's stall, 
I believe? 
A. Yes, sir. 
Q. Were you in the market the evening before this accident 
occurred out here in which Mr. Jaffe's truck was involved¥ 
A. Yes, sir. 
Q. Do you recall about what time it was in the afternoon 
or night? 
A. Late, between 3:00 and 4:00 o'clock, maybe 4:00 o'clock. 
Q. Did yon hear the conversation between Mr. Jaffe and 
this man who was to take the chickens to Portsmouth Y 
A. Yes, sir. 
Q. Tell the jury just what that conversation was. 
A. He told him to take the chickens to Norfolk and get 
them killed and bring them back and put them in the ice-
box and bring the truck to his house or either carry it 
to his house and, if he did carry it to his house, to meet him 
early the next morning. 
Q. If he carried it to Charlie's house, to meet 
page 150 ~ him early the next morning1 
A. Yes, sir. 
Q. Did he say anything about driving it around or using it 
that night? 
A. He mentioned-said not to keep it out on the street all 
night burning up his gas. 
Q. Not to keep it out on the street all night burning up 
his gas. Have you ever seen Charlie and Bill Whitehead 
using this truck at night on any occasions before that· or since 
that! 
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.A. Yes, I have seen them using it at nights several times. 
Q. Was the time that you were talking about after closing 
hours at the market? 
A. Sometimes after closing hours. 
Q. Mr. Jaffe ruris a retail meat stall there, does he notf 
.A. Meat stall, yes, ·sir. 
Q. Does he have occasion for his truck to be going all over 
various parts of the city after closing hours there at the 
market during week days? 
.A. I imagine some evenings he does and some he does not. 
Q. What time do they usually close the stalls ·there in the 
market? 
A. In the week days, between 12 :00 and 1 :00 o'clock. 
Q. .And on Saturday nights what time Y 
A. Around 11 :00 or 11 :30. 
Q. .All of the stalls are closed there in . the 
page 151 ~ market, as a rule, between 12 :00 and 1 :00 o'clock 1 
.A. Yes, sir. 
· , Q. Would there be any occasion for Mr. Jaffe to have his 
truck going· all over the city at eight, nine, ten, or eleven 
o'clock at nightY 
.A. Not as a usual thing~ I wouldn't think. 
Q. On these occasions that you say you have seen these 
boys driving the truck around, did they have anything in the 
truck to be delivering to customers of Mr. Jaffe? 
A. Well, sometimes they did and sometimes they did not. 
They drove it for his work sometimes in the evenings-
Q. I am talking about the nighttime, the times you have 
seen it at night. 
A. I have seen them driving it at nights when they were off 
of duty and I have seen them coming from the slaughterhouse 
bringing some beef or something, and after they got throug·h . 
delivering the beef they would use it to snit themselves. 
Q. Did Charlie Gray say anything to you about his testi-
mony in the other court, after the trial down there Y 
A. Yes, sir, he said something to me about it. I asked him 
the next morning how it came out and he told me. 
Q. Well, what did he say? 
.A. He said he got judgment against him. He ·said he 
couldn't even own a $25 automobile or nothing now. 
page 152 ~ ~- Bragg: Your Honor, I object to that 
statement as a self-serving declaration. 
The ·Court: I don't see what that has got to ~o with it. 
Mr. Bragg: Not a l;lit in the world. 
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CROSS EXAMINATION. 
By Mr. Bragg: 
Q. Mr. Oliver, you testified in this case when Mr. Ellis 
sued Jaffe and Charlie Gray, did you not? 
A. Yes, sir. 
Q. What did you tell the jury down there about what ~{r. 
,Jaffe told this Charlie Gray about not using that truck that 
night1 . 
A. The same as I told here, as near as I could say. 
Q. Was this question asked you down there : 
"Question: He (meaning Mr. Jaffe) told him (meaning 
Charlie Gray), after he brought the truck back with the 
chickens and put them in the ice-box, to take the tntst to his 
house or Charlie Gray's house that night? 
''Answer : Yes, sir. 
''And not use the truck that night.'' 
Do you remember whether he told him that, or not? 
A. No, sir, he didn't tell him like that. He told him not to 
be driving it all over the streets and burning up his gas ; 
that is exactly the words he spoke. 
Q. That is what he told himf 
page 153 ~ A. Yes, sir. 
Q. And what time did Charlie Gray leave the 
market that day to go to Portsmouth to carry those chickens f 
A. Around 3:30 or 4:00 o:'clock late, in the -afternoon. 
Q. And that was on a "\Vednesday afternoon f 
A. I couldn't say what day it was. 
Q. A week day, wasn't it? 
A. Yes, sir. 
Q. So you men in the market sometimes work a little late 
on week days, do you not, and keep your market stalls open f 
A. No, sir, I don't; some of them do. 
~ Q. You testified a moment ago, when Mr. Lovelace was ex-
amining you, that you had seen Charlie Gray and Bill White-
head using this truck at night. Could you say that at the 
times they were using .that truck they were not using it for 
Mr. Jaffe's business? 
A. Yes, sir; I have seen him when he was off of duty using 
it. 
Q. How is that f 
..!\.. I have seen him when he was off of duty using it. 
Q. Mr. Jaffe would sometimes send .them out in the country 
in the afternoon after he had closed the stall, wouldn't heY 
A. Yes, sir. · . 
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Q. And they would not come back sometimes until late at 
night, would they Y 
A. That is right. 
page 154 ~ Q. Didn't I ask you this very same question at 
that trial more than a year ago {reading from 
transcript, Exhibit A with the special plea, page 14) : "You 
don't know 'vhether he was on Mr. Jaffe's business, or not, 
at the time you saw himf" and you said, "I could not say". 
Now you say he was not on Mr. Jaff~'s business at some 
times ; now, which is correct Y 
A. Well, I couldn't say every time that I saw him. He 
drove it sometimes for himself, he drove it sometimes for 
Jaffe ; som~times he had his permission to drive it, sometimes 
he did not. 
Q. Well, how do you know he did not Y 
A. That is what I couldn't say. 
By Mr. Lovelace : 
·Q. Was there anybody else in the market at the time Mr. 
Jaffe· was giving these instructions to Charlie ~bout the 
chickens and what to do about the truck Y 
A. I don't think there was anybody in there but ·Charlie 
Gray and 1\Ir. Jaffe and myself. 
Q. Nobody but you three? 
A. No, sir. 
By Mr. Brag·g-: 
Q. Could you say positively there wasn't anybody else in 
the market at that time 7 
A. If there was anybody else in there they was not where 
I could see them. 
page 155 ~ Q .. Suppose a man would come here and say 
he was in Mr. Jaffe's store; would you say he 
'vas not there Y 
A. If he was, he was in the ice-box. He was not where 
he was g·etting the chickens. ~r. Jaffe was helping him put 
the chick~ns in the truck himself. 
Q. If he was in the stall he would have been there t 
A. He "ras not in seeing distance. 
Q. Mr. Jaffe has got a stall with a back part to it where 
he cuts up his cattle, hasn't he? · 
A. No, no more back than the rest. 
Q. You couldn't say positively there wasn't anybody else 
there, could Y.OU? . 
A. There wasn't anybody else where you could see them. 
If they 'vere there, they were in the ice-box; they w~re not 
out in the front where the conversation was going on about 
the chickens. 
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HERMAN A. JONES, 
recalled by the plaintiff, was further examined and testified 
as follows: 
Examine<! ·by Mr. Godwin: 
Q. Mr.· Jones, I believe you stated you have seen a copy 
of the policy that covered Mr. Jaffe's truck1 
A. Yes, sir. , 
Q. How much was the premium on that policy? 
page 156 } A. $45.20. 
Q. How much is the premium on a passenger 
car, a pleasure car, for the same amount Y 
A. The premium on a passenger car for the same amount 
would have been about $25.70, a Chevrolet car. 
By Mr. Bragg: 
Q. Mr. Jones, would you have written a policy of that 
kind for your company on this truck to haul passengers 
around in it Y 
A. No, sir. 
Q. At any premium Y 
A. No, sir. 
By Mr. Godwin: 
Q. Mr. Jones, do you mean to say that you haven't poli-
cies written for business and pleasure? 
'A. Here is the policy. Private and passengers cars are 
written that way, but a passenger-carrying vehicle costs a 
great deal more tha.n a private car. Ver:y few companies 
will write passenger-carrying vehicles. 
Q. For compensation, you mean? 
A. I mean, for liability. 
Q. For compensation Y 
A. And both. 
Q. I mean, hauling passengers; for both, you mean Y 
A. Yes, sir, for-hire cars. 
Q. But not for pleasure 1 . 
page 157 } A. No, sir. . 
Q. Your pleasure risk is less than your com-
mercial risk, isn't itT 
A. That is right. 
Q. You do write poliCies and put in them ''For business 
and pleasure'', don't you? · 
A. That is for privately used cars. · 
Q. And you don't charge any more for it than if you. put 
"For pleasure alone", do you Y 
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.A.. No, sir. 
Q. And you don't charge any more for it than if you put 
''For business alone' ', do you? 
.A.. We don't write it that way. 
Q. ·You don't write any cars for business 7 
.A.. There are various and sundry classifications. For in-
stance, that is a commercial classification; that is for business, 
to make deliveries, and things like that, but not to haul pas-
sengers. 
Q .. For compensation 7 
A. Either one. No company would write a truck to haul 
passengers around. If they were going to write it, they 
would want .it equipped to haul passengers. 
Q. Just a minute, Mr. Jones. You are talking about pas-
sengers that pay to be hauled, aren't you Y ·You are not 
talking about pleasure use of the truck? 
.A.. I am talking about any passenger use of 
page 158 } the truck. 
Q. Passengers for compensation 1 
A. Or otherwise. 
Q. Or for pleasure Y 
A. Or for pleasure. 
Q. Now, you haven't any policy written for business or 
pleasure on this truck, have you 7 
A. On what? 
Q. On this type of truck. 
A. For business or what Y 
Q. For business and pleasure. 
A. We write it "Commercial". We have a regular classi-
fication. 
Q. You haven't any policy in force where you wrote it for 
business and ple'asure? 
A. I would not think so. 
Q. Well, have you Y 
A. I don't think so. 
Q. Well, do you know? 
A. I could not say positively. If it is, it was erroneously 
written, on a truck. 
Q. If you wrote it, you didn't chai·ge any more for .it, 
did you? 
A. For business and pleasure? 
Q. Yes. 
A. Well, it is not the usual form used for trucks. We 
have a regular manual and have a bureau in Rich-
page 159 ~ mond, Virginia; we have to be governed accord-
ing to their instructions in writing· policies, and 
writing trucks for private commercial use, that term there is 
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used and that is the prenlium applied for it. If we are 
writing a private p~ssenger car, 've use "private and pleas-
ure'' or ''business and pleasure'' and we charge $25.70 for 
that, and that is where you use an automobile for private 
use and without any consideration, or any compensation, as 
you term it. Noow, there are no trucks written to haul pas-
sengers in without an enormous premium. It is possible to 
be done, but at a very high premium, if you can find a com-
pany that will take it. 
Q. You mean, passengers for hire, paying passengers, 
don't you? 
A. I mean, whether they pay or whether they get together 
collectively; for instance, quite often people have these pri-
vate trucks and want to get together and use that truck to 
carry them, for instance, to the Navy Yard, or something like 
that; they will all pitch in, buy this truck, own it together, 
and all ride in it to and from work; well, it is a big premium 
for that. 
Q. Now, this one was a pick-up truck with onlv one front 
seat, wasn't it? 0 • 
A. I think so, Mr. Godwin. I kno''T it is a truck, and it 
has got that classification in pren1ium. 
Q. Your rates are based on experience, aren't they? 
A. That is supposed to be the theory on which 
pag·e 160 ~ they are handed do,vn, yes, sir. 
Q. And on all-pleasure use the experience has 
been less than on commercial use, because the premium is 
lower, hasn't it¥ 
A. Sure. 
Q. Now, at the time that you wrote this policy on that truck, 
it 'vas actually being· used for light delivery, 'vasn 't it? 
A. I think so, yes, sir. · 
Q. Sir? 
A. I am pretty sure of that; as far as I know, it was, yes, 
. sir, used for delivery purposes. It was not used for carrying 
passengers when I wrote it. 
Mr. Godwin: Call l\{r. Salmon and l\fr. Taylor. 
. The Court: Do you want to prove what you have proved 
by twenty others? 
l\fr. Godwin: I want to prove by Mr. Salmon and Mr. 
Taylor that they have seen him riding around in this truck 
at nights, joyriding in it. 
l\{r. Bragg·: Your Honor, I don't know whether that is 
proper. The jury is getting the benefit of that and the man 
hasn't testified to it. 
G. Ellis v. New Amsterdam Casualty Co. 119 
The 1C:ourt: Well, the jury is not going to take 
page 161 } what the lawyers say about this case; they will 
that. 
take the evidence. I know them well enough for 
1\{r. Bragg: That is all right, Judge. 
The Oourt: You can put them on when they come. Is 
that allY 
1\{r. Godwin: Your Honor, I think we can probably close. 
(A short recess was taken, after which the trial was re-
sumed.) 
B. E. ELLIS, 
-a witness on behalf of the pl~intiff, being duly sworn, was 
examined and testified as fo~lows : 
Examined by Mr. Godwin: 
Q. W11at is your name f 
A. B. E. Ellis. 
Q. Where do you live, M.r. Ellis? 
A. On York Street, 323. 
Q. You are the father of Gaskin Ellis, the plaintiff in 
this case? 
A. Yes, sir. 
Q. J\llr. Ellis, on the morning after your son was injured, 
did you go do'vn to 1\Ir. Jaffe's stall in the market 7 
A. I did, yes, sir. 
page 162 ~ Q. Did you have any discussion there with him 
about these boys using his truck Y 
A. Yes sir. 
Q. · Was any mention made of gasoline Y 
A. Yes, sir. 
Q. What did he tell you, sir Y 
A. Well, I went down there on Thursday morning after 
this accident happened on Wednesday night and I ask him 
what he was going to do about it. He said there wasn't noth-
ing he could do about it. He said he had been trying to get 
clear of this boy, seemed like he couldn't do it, and said he 
reckoned he had boug·ht 150 gallons of gas for unnecessary 
driving for him; said it had been reported several times about 
his reckless driving. 
Q. And that was in front of his stall in the market Y 
A. Yes, sir, rig·ht in front of his stall. He was on the 
inside, I was on the outside. 
Q. And the next morning? 
A·. Yes, sir, Thursday morning. 
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By Mr. Bragg: . 
Q. He also told you, that night that the accident hap-
pened, that he was driving the truck without his permission, 
didn't heY 
A. Well, I don't know, sir. I think he did. 
By Mr. Godwin: 
. . Q. Did he tell you anything about it before he 
page 163 ~ told you· that! 
A. Did bet 
Q. :Yes. 
A. Yes, sir. 
Q. What did he tell youY 
A. This I just told you. 
Q. What did he tell you about it? 
A. Then he said he sent him out on the road with the 
truck. 
Q. He told you, first, whatY 
A. About the truck Y 
Q. Yes. 
A. He first said the fellow took the truck, and after he 
told me about the 150 gallons of gas he had burned for un-
necessary driving, then he brought this up again and said he 
had sent him out on the Norfolk road. 
By Mr. Bragg: 
Q. On the Norfolk road T 
.A. On the Norfolk road, yes, sir. 
By Mr. Godwin: 
Q. On business Y 
A. Yes, sir. 
CROSS EXAMINATION. 
By Mr. Bragg: 
Q. That was when he sent him to Portsmouth with the 
chickens? 
page 164 ~ A. I don't know, sir. . 
Q. 'But this accident happened down on th~ 
North Carolina road, didn't it? 
A. Yes, sir. 
Q. And he said he had burned up 150 gallons of gas un-
necessarily since he had been working for him? 
A. Yes, sir-he didn't say nothing about since he had work-
ing for him; said he had burned 150 gallons of gas unneces-
sarily. 
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Q. And he said he had been using the truck without his 
permission! 
A. Well, sir, he said it first one way and then the other way. 
I couldn't tell you about the permission. 
T. L. SALMON, 
a witness on behalf of the plaintiff, being duly sworn, was 
examined and testified as follows: 
Examined by "Nir. Godwin: 
Q. What is your name? 
A. T. L. Sahnon. 
Q. What is your occupation? 
A. Sergeant of Police, City of Suffolk. · 
Q As Sergeant of Police of the City of Suffolk, do you re-
n1ember back in 1'934 when this accident happened in which 
Gaskin Ellis was hurt? 
page 165 ~ A. I remember about the time. 
Q. Now, prior to that, in your duties as an offi-
eer, did you have occasion to see Charlie Gray driving around 
town at night in the truck of Mr. S. Jaffe? 
A. Yes, sir. 
Q. Did you have occasion to see it parked at Charlie Gray's 
home at night? 
A. I don't remember about it being parked at the home, but 
I have seen it around the streets, all over the city, at various 
tirnes at nig-ht. 
Q. Who was in it'¥ 
A. Charlie Gray 'vas driving. Sometimes he would have 
one in there besides himself and sometimes he would have a 
load-hardly ever sa'v him alone in it. 
Q. At that thne. ]\lfr. Salmon, could you see that he was 
driving anywhere on business at all~ 
A. I "rouldn 't think so, sir, from the cro,vd he had and the 
'vay he was dressed. I would not say he was in full dress, 
or anything like that, but he didn't have on his working 
clothes. 
CROSS EXA.MINATION. 
By ~Ir. Bragg·: 
Q. You could not say, though, 'vhetl1er he was· out on 1\fr . 
• Jaffe's business, or not, could you? 
A. Well. really, I could not, no, sir. 
page 166. ~ Q. In other words, you saw him in the truck 
and you lmew he was 'vorking for Mr. ,Jaffe, and 
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you could not say whether Mr. Jaffe had sent him oufin the 
truck, or not 1 
A. Well, at that time, the market was closed and no one 
in it. 
Q. Well, they butcher at nig·ht, don't they 1 
A. Well, not as late as I have seen them out, no, sir. I have 
known them to be there early in the night. 
Q. They go out and get cattle for him¥ 
A. In the early part of the night; not as late as two or 
three o'clock in the morning. 
RE-DIRECT EXAMINATION. 
By Mr. Godwin.· 
Q. You didn't see any cattle in there these nights you are 
telling me about? 
A. No, sir. 
Q. They butcher in the north end of town, don't they? 
·A. Yes, sir. 
Q. Have you seen him in the south, west, and east sections 
of town? 
A. Practically all sections of town at all hours of the night. 
The Plaintiff rests. 
page 167 ~ l\fr. Bragg: Your Honor, I want to make a 
motion. 
The Court: It looks like there is no chance to finish this case 
tonight. Let the jury go until in the n1orning. 
(The jury was excused until tho following morning at 10:00 
o'clock.) 
l\fr. Brag·g: May it please your Honor, I want to move the 
Court to strike the evidence of the plaintiff on the grounds 
that the evidence that has been offered by this plaintiff is h1 
contradiction of the evidence which was given by Charlie 
Gray, the witness who was driving this truck, on the previous 
trial. That witness was called by Mr. Godwin as an adverse 
witness. He testified on that trial that he ·was driving that 
truck without Mr. Jaffe's kno\vledge or consent and against 
his instructions and against his orders. He \vas not using that 
truck for the business of Mr. Jaffe, but for his, Charlie 
Gray's, business and pleasure. 
In addition to those grounds, we want to 1nove the Court 
to strike· the evidence on the grounds that this plaintiff has 
wholly failed to provo tl1at this truck was being used in the 
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business of Mr. Jaffe ; and again, on the grounds that the 
truck was not being used for the purpose for which it was in-
sured under the policy which has been· introduced here by the 
plaintiff. · 
Now, your Honor, I don't know how much time 
page 168 ~ you will 'vant me to give to this question about the 
evidence of Charlie Gray or his evidence in this 
trial as compared with his evidence in the former trial. In 
the former trial, he went on the witness stand. and testified 
repeatedly, on several occasions in that trial, that he had taken 
this truck to Portsmouth at Mr. Jaffe's instructions to have 
the chickens killed, bring those chickens back and put them in 
the ice-box, and, against Mr. J a:ffe 's instructions and orders, 
he went out to the pool room, got up this bunch of colored 
boys, and went out to this Cotton Club, and was using that 
truck against ]\fr. Jaffe's orders and instructions. 
He comes here today and says that what he said there was 
not true, that what he said there I had told him to say, and 
he also admits that I did not see him until December 6, the 
time he signed this 'vaiver agreement, but he signed a state-
ment for Mr. Jones the day following this accident, or the 
second day follo,ving. In addition to that, he admits giving 
this statmnent to Mr. Davis on August 8, in which he admitted 
that 1\tlr. Davis showed him the staten1ent that Mr. Jones had 
taken from him, and said that it was correct. 
Now, I say, your Honor, that when Charlie Gray goes on 
the stand and testifies that he was using that truck without 
!. 1\Ir. Jaffe's consent and without his knowledge, and for Char-
lie Gray's pleasure and business, it doesn't make any differ-
ence how long· he had been using· that truck prior 
page 169 ~ to the time that 1\Ir. Jaffe canceled his permission, 
either express or in1plied, to use that truck, and 
that, 'vhatever took place prior to that time, that ended it 
right there. I. might say to }.f:r. Godwin that he could take 
my car and use it for six months, and then I could say, when 
I got to a point where I didn't want him to use it, "Mr. God-
win, you can't use that car any n1ore ", and that is the end of 
it. That is what the evidence was in the former trial. To-
clay, he says that those statem,ent 'vere not true. I don't know 
how much credit your Honor is going to give a witness of that 
kind-
The Court: You mean, on a motion to strike' 
J\fr. Bragg·: Yes, sir, on a motion to strike. · · 
The Court: Personally, I would not believe anything in 
the world he said. I would not hang a hound dog for sucking 
eggs on his testimony. I think about the most disgusting 
thing I ·ever saw in court was his evidence in this case. I 
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think a prosecution for perjury is what the Commonwealth "s 
Attorney's plain duty is; that is my view about it. Of course, 
I would not 1nention that in the presence of the j~ry. It is 
not for me to weigh the testimony. If the jury can get them-
selves to any point of believing· anything that that reprobate 
stated in court, I suppose they are privileged to do it. If it 
depended upon his testin1ony alone, I don't see 
page 170 ~ how I could let any verdict stand that it was based 
· on, but a number of other witnesses have testified 
to matters that are kindred to the real issue, and ho'v far I 
ought to go in dealing with those, I an1 not clear. If the only 
thing you had was this man, I would not hesitate a minute 
to strike the evidence, but I think there is some other evidence. 
1\tfr. Bragg: Your Honor, here is the distinction that I am 
trying to bring to the attention. of the Court: 
Mr. Godwin and 1vir. Lovelace have based their case, as 
far as I can see, on the fact that Charlie Gray, and possibly 
this boy Bill 'Whitehead, previous to the nig·ht that this acci-
dent occurred, had used that truck and that the use of that 
truck by those men 'vas acquiesced in by ~£r. Jaffe. That is, 
as I understand, the substance of their case up to that point .. 
Now, I say, your Honor, for the sake of argument, that we 
might admit that all they have brought up here, these fif-
teen or sixteen witnesses, if they had seen this roan using that 
truck prior to that time, and Mr. Jaffe might have acquiesced 
in it and his conduct might have been such as the Court would 
construe as a~1 implied permission, yet \Vhen Mr. Jaffe goes 
on the. stand, also, as an adverse witness called by Mr. God-
win, and Charlie Gray and Oliver, in the first trial, and when 
Charlie Gray says, ''I was using that truck without 1vir. 
Jaffe's permission and against his orders on that particular 
night,'' I say that all that took place prior to that 
page 171 ~ time has been wiped out, and neither the Court 
nor the jury could consider it. 
The Court : That \Vas testimony, thoug·h, in another case~ 
Mr. Bragg= That is all rig·ht. He comes back here today, 
though, and says that the statement he made in court about 
using the truck on that particular night 'vas not true, that 
he did use that truck, that ~{r. Jaffe did not tell him not to 
use that truck that night, that he was using it with an im-
plied permis$ion. But I 'vill say tbis, your Honor, that so 
far as the record shows up to this point, Charlie Gray is the 
only man who has been on that stand and said that Mr. Jaffe 
did not give him instructions not to use that truck that night. 
In other 'vords, it is on Charlie Gray's testin1ony that they 
are trying to get over the barrier, as it were, from the point 
i . 
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where Charlie Gray said, "Mr. Jaffe told me I could not use 
it". 
The Court: .But if you are going· to give that Charlie Gray 
any value at all, he now is in this court saying that he did 
have authority from Jaffe, and I can't take the testimony of 
another case where he has testified to a different thing, and ad-
mits here on the stand that he is a perjurer and a liar-and I 
want the Common,vealth 's Attorney to investig-ate and look 
into it promptly; I see he is in the court room-the eourt be-
ing used here for perjurers-and protect the courts against 
this sort of thing we have here from the witness 
page 172 r stand. But, so far as the trial of this case is con-
cerned, if they are willing- to believe a confessed 
perjurer-! say, if that were all, I would not have any hesi-
tancy about it, but there are a number of other witnesses, 
it seems to n1e, that go to show that this Jaffe was just about 
as g·uilty as he in many respects and that he was winking at 
him and getting l1im to say things that were not true. That is 
what Gray testifies here in the case-doing· 'vhat somebody 
else told him to do, and they told hin1 to testify to lies and he 
testified to lies because they told him. I don't. know what to 
do with that kind of thing. · 
(Counsel for the parties further argued the pending motion 
at length and cited authorities, and the Court overruled said 
motion in its opinion as follows:) 
The Court: Adverting to this question of exelusions first, 
I have the iinpression that Clause 5 there (in Plaintiff's Ex-
.l1ibit H) which excludes causes by "any automobile or trailer 
of the truck or delivery type or station wagon type used to 
carry persons to or from picnics, outings or g·ames '' 'vould 
not cover this case, unless you are going to give a very broad 
1neaning to "picnics, outings, or games". The evidence in 
this case 'vas that thev 'vent to some club--the evidence 
doesn't sho'v what it was-and thev staved a few minute'3 
and went on back. But "picnics, outings, or 
page 173 } g·ames'' have a reasonably well defined 1neaning 
when they are spoken of in general terms, and I 
doubt that the exclusion that we are considering would come 
11nder that class of exclusion. 
This statute (Sec. 4326a, quoted in counsel's argument) 
·would give me 1nore trouble than anything- else about it. I 
l1ave great doubts about this, and my doubts grow out of the 
fact that it seems to me this statute is intended to protect 
the owner when l1e has insured his property against any dam-
age 'vhicl1 l1e 1nay sustain, either growing out of his o'vn act 
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or the act of another person who is using the car throug·h his 
consent, either expressed or implied, and has really no ·rela-
tion to the question raised here in this case, or the situation 
that has been created by reason of the fact that the owner 
has Qeen acquitted of any liability at all. That has brought up 
a question that this statute, I believe, does not. cover, but I 
am going to overrule the motion to strike and let it go, any-
way. I am in doubt about whether that statute reaches it. 
So far as putting contracts in there changing the construe~ 
tion of this policy, the insurance companies, of course, when 
they write these policies, write them with the knowledge of 
these statutes and, therefore, must be presumed to have ac-
cepted them and to be willing to submit themselves to what-
ever liability the statute imposes, so I don't put any credit in. 
that. But I do think you have g·ot a very serious 
page 174 ~ proposition to deal with when you come into court 
and have to admit that the owner has been ac-
quitted of any negligence. 
Mr. Bragg: We except to your Honor's ruling. 
Thereupon, at 5:45 P. M., the court 'vas recessed until the 
following morning at 10:00 o'clock. 
page 175 ~ Suffolk, Virginia, :May 26, 1936. 
The court re-convened at 10:00 o'clock A. 1\L, pursuant to 
recess from the preceding day, with the same appearances 
as heretofore noted. 
PAULINE WHITEHEAD (colored), 
a witness on behalf of the defendant, being duly sworn, was 
examined and testified as follows : 
Examined by Mr. Bragg·: 
Q. Pauline, will you state your name? 
A. Pauline Whitehead. 
Q. Where do you live, Pauline? 
A. Pine Street. 
Q. SuffolkY 
A. Suffolk, Virginia, yes, sir. 
Q. How long have you been living in Suffolk? 
A. I don't know-twenty-five years, I reckon, or more. 
Q. Are you the mother of Bill Whitehead? 
A. Yes, sir. 
Q. Where is Bill Wl1itehead now? 
A. He is in New York. 'vhen I heard from him last. 
Q. Does he write you sometimes? 
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A. Yes, sir. 
page 176 ~ Q. No,v, Pauline, sometime in March, did Mr. 
Lovelace, Charlie Gray, and Lawyer Fulcher call 
at your house Y 
A. Charlie didn't call; Lawyer Lovelace and Lawyer Ful-
cher called. 
Q. Who did? 
A. Lawyer Lovelace and Lawyer Fulcher. 
Q. .And ·what did th€y come to your house for Y 
A. They eome-when they come, I went to the door. I was 
surprised to see them. Of course, I didn't know what they 
wanted to ask me. They .said they wanted to see one of my 
boys, Lawyer Fu1cher did-no, he said, "I want you to help 
1ne out in a case''. 
I said, "What kind of a case~" 
He said, ''No, I don't want to see you. I want to see one 
of your boys". 
I said, "Which one do you want?'' I said, "Bill, is not 
· here". 
He said, ' 'I kno'v that''. He said, ' 'I come to see Bill a bout 
this accident Charlie Gray had''. 
I said, '''Veil, Bill don't know anything about it". . 
He said, ''I know he don't know. I just want him to say 
that 1fr. Jaffe let him and Charlie Grav have the truck wh€n 
he got ready''. .. 
Q. What did you say to that f 
A. I don't lmow-I told him I didn't know whether Mr. 
Jaffe let him and Charlie Gray have they truck 
page 177 ~ when they wanted it, or not. 
Q. 'Vhat did Lawyer Lovelaee say to that? 
A. He said he would go to New York and bring Bill back, 
pay his way back, and he said he would g·et a little something. 
He didn't say what he would get. 
Q. Did they ask you for Bill's address? 
A. Yes, but I didn't give it to them. I said I didn't know 
exactly where Bill ·was, l1e moved about so mucli. 
Q. You did not give it to them? 
A. No, sir. Lawyer Fulcher said Charlie had written to 
Hil1 but had not got no answer. · 
Q. N o,v, did you g·et that letter from Bill (showing the 
'vitness a paper) Y 
A. Yes, sir. 
Q. That is addressed to you¥ 
A. ·Yes, sir. 
Q. Is that in Bill's handwriting? 
A. It is. 
Q. And did you give that letter to !lr. Jaffe? 
-· 
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.A. I did. He asked for Bill's address, and I gave him the 
letter. 
Mr. Bragg: We want to offer that as Exhibit 5. I am go- . 
ing to read this letter, Your Honor. 
Mr. Lovelace: Let her read it. 
The Witness: I can't see but so good. 
Mr. Lovelace: You have identified it as his 
page 178 ~ handwriting. 
The Witness: I know it is his handwriting. 
1\1:~. Lovelace: I think if she can identify it she certainly 
ought to be able to read it. · . 
The Court: I suppose she can. I don't care who 1 .. eads it. 
Mr. Lovelace: Let her read it. 
The Witness : You read it. I can't read letters, noway; my 
daughter writes and reads my letters since I had trouble with 
my eyes. 
(Mr. Bragg read the letter to the jury.) 
Mr. Godwin: Are you introducing the original or the photo-
static copy Y 
Mr. Bragg·: The original. 
Mr. Godwin: All right. 
(The letter identified by the witness, dated "•Brooklyn, N. 
Y ., Mar. 18, 1936 ", signed ''Bill", 'vi th the envelope post-
marked at Brooklyn, N. Y., l\1ar. 18, 1936, and addressed 
''Mrs. Pauline Whitehead, 278 Pine St., Suffolk, Va., '' was 
received in evidence and marked "Defendant's Exhibit 5".) 
page 179 ~ CROSS EXAMINATION. 
By J\fr. Godwin : 
Q. Now, Pauline, you are the mother of Bill Whitehead f 
A. lam. 
Q. Do you read f 
A. Yes, I read. 
Q. Do yon write f 
A. A little. 
Q. How far in school did you get f 
A. Fifth grade. 
Q. You would not read this letter to the jury-why? 
A. Well, I can't see good. I don't read n1y letters. I ~an 
read but I don't read. I get tl1e children to read. 
Q. In other words, 'vhen you got this letter you got your 
child to read it, is that rig·ht f 
r 
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A. Yes, sir. 
Q. So you have never read this letter except what your chil-
dren read to you 1 
A. No, I didn't read that. 
Q. If Bill Whitehead says that he did not write this let-
ter, but a girl in the house wrote it, 'vould you deny that it 
is a girl's handwriting? 
A. I don't know no girl to write it. I say it is Bill's writ-
ing. 
Q. See if you can read this letter to them, to see if it is 
Bill's handwriting·. 
· A. I can't read but so good. 
page 180 ~ Q. "\Veil, try to read it. 
(The witness takes the letter.) 
Q. Can you read it? 
A. (Reading:) "Dear Mother: I am well. I hope this 
will find-" 
Q. Hope what~ 
A. ''This", ain't it1 What is it? 
Mr. Bragg: You read it. Go on and read it. Don't let him 
interrupt you. 
A. (Continuing) "Hope this will find you and the family 
the same. I just got my clothes, but the things I really 
wanted you didn't send.'' 
Q. That js all right1 Pauline. No,v, do you mean to tell 
the jury that you can't read any better than that 1 
A. Yes. I can read better than that. I told you I can't see 
but so g·ood. 
Q. And that is the first time, you tell the jury, that you 
.ever tried to read this letter, that your c.hildren read it to 
vou before~ 
.. A. They did read it. 
Q. And without ever having read this letter, you were wili-
ing to come up here and tell this jury that you knew it was 
your son's handwriting·' 
A. Well, if you lmow a body's hand,vriting you know it. 
You don't 11ave to see so good to lmow a handwriting. 
Q. You say yon lrno'v this is his handwriting, 
page 181 } 'vhether he says so or not' 
A. It is his handwriting. 
Q. Is it his signaturef Is it his signature on the bottom f 
Mr. Bragg·: Let her see it. Ho\v is she going to soo it away 
QVer there in your hand 7 
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By Mr. Godwin: 
Q. Is that his signature on the bottom of it Y 
A. Yes, it is. 
Q. Now, Pauline, he says in here something about $200.00, 
$6.00 a day, and expense money, and at the same time he 
didn't have money enough to send $2.00 for the baby's shoes, 
did heY 
·A. He said he would send it. 
Q. He said .when he got some he would send $2.00 for -the 
ba 'Qy 's shoes. · 
A. He didn't say he had $200.00. 
Q. He says this : ''Tell Polly we will try to send her $2.00 
for her shoes as soon as we can''. You had been writing him 
for money for the baby's shoes, hadn't you Y 
A. I didn't; Polly wrote him, his sister. 
Q. And at the time he was supposed to g·et a trip home and 
to get $200.00 for it and $6.00 a day and unlimited spending 
money, he didn't have $2.00 to send that baby f9r sh~e 
money, did heY 
A. Well, if he hadn't got the money-l1e hadn't come and 
you all hadn't give him the money, how could he 
page 182 ~ do it, if you all was going· to give it to him Y 
Q. Well, he turned down an offer of $200.00 
when he didn't have $2.00 in his pocket, did heY 
A. I don't blame him for turning it down, too. 
By Mr. Bragg: 
Q. You say what-you don't blame him Y 
A. No. . . 
By Mr. Godwin: 
Q. As a matter of fact, Bill did work for Mr. Jaffe a long 
time, didn't heY 
A. Yes. 
Q. And you got mad with Charlie Gray because, as you 
claimed, Charlie Gray got Bill's job, didn't you Y 
.A. No, I did not. 
Q. And you didn't call Bill to come in here and tell the truth 
about this case, did you Y 
A. Bill didn't know nothing about it; he wasn't here when 
Charlie went off with the truck. 
Q. Didn't Bill work for two or three years with Mr. Jaffe? 
A. Yes, sir, he worked for him. 
}.fr. Brag·g: Your Honor, he has been up to New Y{)rk 
and taken this man's deposition. Why g·o into all of this 
here with this witness Y I think it is irrelevant. 
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The Court: I don't know; this witness is testifying from 
her own knowledge now. I think you have a right 
page 183 ~ to ask anything that is g·ermane to the issue, but 
not any extraneous or irrelevant matter. 
Mr. Bragg: We save the point. 
By Mr. Godwin: 
Q. When Mr. Lovelace and Fulcher came to your house, 
they wanted to find out what 'Bill's address was, didn't theyY 
A. Yes, sir. 
Q. And they asked you Bill's address, didn't they1 
A. ·Yes, sir. · 
Q. And they told you 'vhat they wanted to do was to see 
Bill about this accident, didn't they? .And they told you 
further they wanted to talk to him about whether or not he 
had a right to use this truck T 
A. They didn't say they 'vanted to talk to him. They said 
they just wanted Bill to testify that Mr. Jaffe let him and 
Charlie have the truck any time they got ready, but I don't 
lrno'v 'vhat ~fr. Jaffe let Charlie do. I don't know whether it 
was a lie, or what not, but just to say Mr. Jaffe let them have 
the truck. 
Q. What interest have you got in this ·case? 
A. I don't kno,v. I ought to have a 'vhole lot-you have got 
mv son into it. · 
~Q. But what interest have you g·ot in it Y 
A. I don't know-I haven't got .any interest except you 
tried to get Bill to say Mr. Jaffe let him l1ave that truck. 
Q. Haven't you seen the truck at your house? 
page 184 ~ A. ·Yes, the truck has been there. 
Q. 4nd you knew Bill used it, didn.'t you Y 
A. When he brought the truck there he left it in the yard; 
it didn't go out at nig·ht. 
Q. Hasn't it been over here at J\Ir. Sitterson's filling sta-
tion? 
A. I don't kno'v where Bill went after he came home. 
Q. Didn't he take it out and use it to ride around a lot? 
A. When he put it in the yard he didn't ride around no 
more. You see, I was at home on Pine Street, but whether 
he rode around town, or not, I don't know. 
Q. About what time did he bring· it home and put it up, 
five or six o'clock? 
A. I don't kno,v. He was working then. 
0. Well, what time would he put it up? 
A. I don't know. 
Q. Would he put it up before supper time? He had supper 
·at your house, didn't he? 
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A. Sure, he ate at my house. 
Q. Would he put it up at supper time Y 
A. I don't know. He would put the truck in the yard and 
g·o to bed. 
Q. When he brought it home and ate supper, he never car-
ried it out ag·ain that night~ 
A. No, he did not. 
Q. And so far as you know, he has never been 
page 185 ~ riding around town in it¥ 
A. No, I don't know nothing· about his riding 
around town in that truck. He had to come downtown to 
go home. 
Q. You don't know anything about his going to North 
Carolina with it Y 
A. No. 
Q. Don't know anything about his riding around Saratoga 
and Pleasant Hill? 
A. No, sir. 
RE-DIRECT EXAMINATION. 
By Mr. Bragg: 
Q. How old are you, Pauline f 
A. Forty-four years old. 
Q. Do you use glasses when you readY 
A. I had trouble with my eyes last winter. I haven't read 
any since and I haven't been able to get no glasses. 
T. H. LEON, 
a witness on behalf of the defendant, being duly sworn, 
was examined and testified as follows:. 
Exa1nined by Mr. Bragg: 
Q. Mr. Leon, will you state your name, please, sirY 
A. T. H. Leon. · 
Q. And your residence. 
page 186 ~ A.. 128 ~{ulberry Street. 
Q. How long have you been living in Suffolk, 
Mr. Leonf 
A. Twenty-eight years. 
Q. That is your age, I suppose, isn 1t itf 
A. That is right. 
Q. Wbom do you 'vork for, Mr. Leon 1 
A. H. I. Jaffe. 
Q. Are you still working for ~{r. JaffeT 
A. Yes, sir. 
Q. Were you at J\'Ir. S. Jaffe 1s house on the night of 
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July 26 when this accident occurred between Charlie Gray 
and tlris man Ellis ? 
A. Yes, sir. 
Q. Did you go with Mr. S. Jaffe tQ the hospital after Char-
lie Gray called there and told him that he was there at the 
l1ospital? 
A. Yes, sir. 
Q. Did you hear a conversation in the hospital between 
1vt:r. Jaffe and Charlie Gray? 
A. Yes, sir. 
Mr. Godwin: I object to any conversation that Mr. Jaffe 
had. He is here to testify. 
Mr. Bragg: That is all right, but Charlie Gray, on the 
Rtand yesterday, said ~Ir .. Jaffe did not reprimand him. He 
said that the o~ly thing ~Ir. Jaffe said to him 
page 187 ~ was that he ought to be at home and in bed. Here 
is a 111an who is going· to contradict him. 
l\1:r. Godwin: 1\'Ir. Jaffe can testify. 
~fr. Bragg: This man can testify, too. 
Q. (By 1\fr. Bragg) What was the conversation you heard 
between 1\!Ir. Jaffe and Charlie Gray about Charlie Gray's 
using that truck that night f 
A. I carried him to the hospital in my automobile; Mr. 
,Jaffe and I went up. If I remen1ber correctly, it was rain-
ing, a kind of fog and rain, too. We went up to the hospital, 
and he g-reeted Charlie Gray on the porch. The words he 
greeted him with ·were, "What the hell are you doing with 
n1y truck out here this time of night? I told you to keep that 
truck in t11e garag·e and not take the truck out of my place 
at no time and no hours.'' That is what he told him. 
Q. Did he reprimand him more than once? 
A. That .conversation occurred on the porch, and 'vhen we 
W·ent in the hospital to look at 1\{r. Ellis on the stretcher, 
he bawled hin1 out again in the hospital about that, about 
taking the truck a:way at any time without his consent. 
Q. Did he say anything about what he had told Charlie 
Gray to do that afternoon? 
Mr. Godwin: Your Honor, that would be clearly hear-
say. Mr. Jaffe is here to testify to that. 
l\1:r. Bragg: He 'vas talking· to Charlie at tlle time. 
The 'Court: Your question is what? 
Mr. Bragg·: I asked him if 1\'Ir. Jaffe repeated 
page 188 } to Charlie what .he had told him on the after-
noon that he took the truck and went to Ports-
mouth. 
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Mr. Godwin: That is a self-serving declaration and hear-
say evidence. 
Mr. Bragg: It is not a self-serving declaration; he is 
not a defendant in this euit. 
Mr. Lovelace : He 'vas there at the time that statement 
was made. 
The Court: You can ask the question solely for the pur-
pose of contradicting Charlie Gray. It doesn't prove any-
thing in this case. 
Mr. Godwin: Exception. 
By Mr. Bragg: 
Q. Just go ahead . 
.A. Mr. Jaffe sent Charlie Gray to Norfolk t'o carry some 
chickens and he told him when he come baok to put that truck 
in the garage, to put that truck. up and not take it out that 
night. 
Q. Did you hear him tell Charlie Gray that, that night? 
A. Yes, sir. 
Q. What did Charlie say? 
A. He said he went riding, or something. I don't re-
member exactly what the words was-that he took the truck 
and went riding. · 
Q. Did Charlie admit to Mr. Jaffe, in your presence-
page 189 ~ Mr. Godwin. One minute. Let him testify. 
By· Mr. Bragg: 
Q. Did Charlie admit in your presence that Mr. Jaffe had 
given him those orders that afternoon Y 
A. What-to go to Portsmouth with the chickens? 
Q. And not to use the truck that night? 
A. Yes, sir, he told him not to use that truck that night. 
Q. Did Charlie Gray admit that he told him that, in your 
presence? 
A. Yes, sir, he admitted it on the hospital porch. He asked 
him. "What the hell are you doing with the truck this time 
of night Y H That is what he greeted him with "Then he 
"Talked up on the porch. 
CROSS EXA~1INATION. 
Bv Mr. Godwin: 
"'Q. You say you work for Mr. Henry Jaffe? 
A. Yes, sir. 
0. You don't remember what Charlie Grav said f 
A. I do remember what Charlie Gray said. 
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Q. ·You told 1\llr. Bragg you didn't remember what Char-
lie Gray said. 
A. I kno'v what he said about he was not supposed to use 
the truck. I ren1ember that. 
Q. You remember, you said, that Charlie Gray said some-
thing about going on the highway-
A. He said something about taking some boys 
page 190 ~ out. 
that? 
Q. You are not clear. about what he said about 
A. I couldn't repeat the words, no, sir. 
Q. But you know exactly what ~Ir. Jaffe said, word for 
'vord, even put the ''hell'' in it~ 
A. That is ·what he greeted him with. I should know that 
he greeted him with profanity 'vhen he greeted him-he 
was mad when he left the house; he greeted him over the 
telephone the same way. 
Q. Mad with him' 
A. Yes, sir. 
Q. Then went right down and went on his bond, didn't he? 
A. Yes, sir, I think he did. I don't know for sure. 
Q. Went right down and went on his bond that night for 
$500.00, didn't he? 
A. Yes, sir. 
Q. He 'vas not so mad that he wouldn't put up $500.00 to 
get him out, was he? 
A. It was a necessity; he had to get him out to put him in 
his market. He told him up there he was going to fire him 
for taking the truck out. 
Q. You all had all this conversation before you went to 
find out how Mr. Ellis was in the hospital7 
A. We sa'v 1\ir. Ellis in the hospital. The argument 
started on tl1e porch and the argument ended up in the hos-
pital. 
Q. You say he told him to bring the truck and put it in 
the garage? 
page 191 ~ A. ·Yes, sir. 
Q. Charlie Gray hasn't got a garage, has heY 
A. Mr. Jaffe has got one. 
Q. Where? 
A. At his house. 
Q. What you tell this jury is that Mr. J a:ffe told him to 
bring it to his garage and put it in his garageY 
A. Yes, sir. 
Q. And you heard Mr. Jaffe say-
A. To put that truck up. 
Q. To put it in the garage Y 
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A. Well, now, if it was ''in the garag·e" or "put it up'", 
I don't know which, but it was to put the truck up. 
Q. But ·you have testified so positively twice that he said 
he ''told him to keep it in the garage'' and then you later 
used the same words, ''to put that truck in the garage''. Now., 
I want to know what garage you ai·e talking about and Mr. 
J a:ffe was talking about. 
A. Well, that truck has sat behind the market-
Q. I am not asking you that. I am asking you, did M.r .. 
Jaffe say what you said he said f 
A. Yes, sir. 
Q. He said "to put it in the garage'' and told him "to 
keep it in the garag·e ", is that right~ 
A. Yes, sir. 
page 192 ~ lVfr. Godwin: That is all I want to know .. 
RE-DIRECT EXAMINATION. 
By Mr. Bragg: 
Q. How long were you out at the hospital, Mr. Leonf 
A. From about-I g·uess the accident 'vas around 11 ~05, 
probably later. We were up there probably forty minutes... 
Q. Yon were there around forty minutes. 
A. About forty minutes, roughly speaking, about forty 
minutes. 
By Mr. Godwin: 
Q. Mr. Leon, I don't believe you testified in the other suitf 
This is the first time you have testified, isn't itt 
A. Yes, sir. 
S. JAFFE, 
a witness on behalf of the defendant, being duly sworn, was 
examined and testified as follows: 
Examined by Mr. Bragg: 
Q. Mr. Jaffe, will you state your nan1e, pleaser 
A. S. Jaffe, Solomon Jaffe. 
Q. And yon are in the meat business and a mercl1ant here 
in Suffolk, are you not 1 
A. Yes, sir. 
Q. How long have you been engaged in business here? 
A. Eighteen or nineteen years. 
pag·e 193 ~ Q. In 1934, did you own a Chevrolet truck in 
your business? 
A. Yes, sir. 
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Q. Was Charlie Gray working- for you at that time 6? 
A. At that time, yes, sir. 
Q. Did you have occasion to send Charlie Gray to Suffolk 
to have some chickens killed by a rabbi there1 
A. I had to send him to Portsmouth. 
Q. I mean, to Portsmouth. 
A. Yes, sir. 
Q. And what thne of tl1e afternoon or night did you send 
him, Mr. Jaffe1 
A. I think it was about four o'clock in the afternoon. 
We got through our killing, which was on Thursday, and I 
told him, "Charlie, I have g·ot to go a.way with M,r. Leon in 
the country, and you take the truek to Portsmouth, have the. 
chickens killed, bring then1 back to market and put them 
in the ice-box and put the truck up". I told him particu-
larly two or three times, ''I don't want you to drive the 
truck a1·ound". And several of them heard it; my boys work-
ing for me heard that statement I made to him, and I didn't 
'vant him to drive the truck around. 
Q. Talk so the Reporter can get it, and these gentlemen. 
A. Whe-n I got baek, around nine or ten o'clock, with 
1\'Ir. Leon, we stayed at my house together. ~{y folks was all 
away to Virginia Beach, and about time for l\{r. 
page 194 ~ Leon to go ho1ne, the phone rang, and here is 
called me up Charlie Gray; he had an accident 
on the \V11aleyville highway. The first thing I spoke to 
him, ''What in tlw hell were you doing up that way¥ I told 
you particularly not to drive the truck, anyway. \Vher_e you 
come~" He said, "I have been to the Cotton Club". I didn't 
know there was any such ·a thing as the Cotton Club, even. 
He wanted me to come to the hospital, so Mr. Leon and my-
self-the first thing when I come to the hospital, I told hin1 
the san1e thing over ag·ain-"If you had done what I told 
you, i·: 'vould never have happened, and se£!, you are in a 
1ness ", and that is all I told hin1. And the following morning 
I reported to Nlr. Jones and l\{r. Jones come and took a 
statement from Charlie Gray and all the boys, and he re-
peated the same words that I told him particularly not to 
drive the true}{ an)7"\vhere that evening. 
Q. lie admitted to ~Ir. Jones that you· told him not to drive 
the truck that night T 
A. That is right. 
Q. Did he go to l\1r. Jones' office after Mr. Jones had been 
down there' 
A. I don't kno,v. :Mr. Jones, I understood, took his state-
ment in the market, and then he come to· J\Ir. Jones' office 
and gave him a statement there. 
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Q. But you sent him up to Mr .• Jones' office¥ . 
A. Yes, sir, I did send him up to Mr. Jones' 
page 195 ~ office. 
Q. That was the morning after the accident' 
A. After the accident. 
Q. On the morning after this accident, l\{r. Ellis' father 
came to see you too, didn't he~ 
A. I don't remember. I believe he has been to see me, yes. 
Q. And you told Mr. Ellis-
Mr. Lovelace: Wait a minute. Let him tell it. 
A. I told ~r. Ellis, of course, my truck was insured and I 
didn't know what they were going to expect to be done about 
it. I told the boy he took the truck of his own accord, and 1 
haven't talked to him very much. I went to see his boy one 
time and I was very sorry. 
Q. Mr. Jaffe, did you know that Charlie Gray had been 
using your truck at night? 
A .. No, sir, I didn't know nothing. He wasn't my driver 
at that time, he was simply my butcher, and I had a driver 
who was used to driving· deliveries, was a fellow named Bill 
Whitehead, and he left, and when I had to deliver beef he 
was to deliver around town. 
Q. Did you know Bill Whitehead was driving your truck 
at nightY 
A. No, sir, not without my permission. They never had 
the truck except they had to bring beef over the next morn-
ing, and I lived far up west and left the truck in their charge 
and told them to bring the beef up next morning; that was 
the only time I knew anything about it. 
page 196 } Q. Would you go out and pay five or six hun-
dred dollars for a truck and leave it to these col-
ored men to drive around the street and tear it up at nig-ht~ 
A. No, sir. They used the truck without my knowing, and 
the reason I was so particular to notify them not to drive, 
my children used to tell me he was driving it around, and I 
give him the devil every time it occurred. 
Q. If you heard about it you would reprimand him? 
A. Positively. · 
Q. Mr. Jaffe, did Pauline Whitehead send you that letter 
(Defendant's Exhibit 5) T 
A. Pauline Whitehead didn't send me that. I heard-Pau-
line told me she got a letter from Bill-
Mr. Godwin : Just one minute. She has testified she got 
it, your Honor. 
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'rhe Witness: I just' want to explain how that letter 
come to me. Pauline told me-
!rfr. Lovelace : What Pauline Whitehead told him is not 
relevant. 
By lvir. Bragg: 
Q. Did you get that letter from Pauline Whitehead Y 
A. Yes, sir. 
Q. That is all right; that is all I want to know. Mr. Jaffe, 
do you remember who was in the market and who was in 
your stall at the time that you told Charlie Gray to take 
those chickens to Portsmouth and have them killed 
page 197 ~ and to put the truck up and not to use-that truck 
that night! 
A. One colored boy, I know, Josephus, he heard me tell-
ing him that night at the slaughterhouse, also .in the market, 
and Bill Oliver, he was in the market, or outside; he was 
standing right there when we are loading up the chickens to 
carry them to Portsmouth. I said, "When you get through 
with the truck, put it down to the market or bring it to my 
house or let it stay at the place. I don't want you to drive 
it nowhere at nights''. I told him particularly that. 
Q. 1\{r. Jaffe, it has been testified to here by Charlie Gray 
that you told Charlie Gray to say to ::tVIr. Jones and to ~r. 
Davis and to myself that he was not to drive that truck that 
night and that he did not have permission to drive it; is that 
true or not T · 
A. No, sir. I told him to tell the truth, to tell Mr. Jones 
the truth ~ike it was. I says, ''I don't want you to tell any-
thing 'vrong". I said, "You just repeat the words that I 
have told you, not to use the truck". That is exactly the way 
it was. That is all I told him. Furthermore, I talked to the 
boy and told him, "If they ask you anything", I said, ~'tell 
them exactly what you have seen and what you have heard. 
I don't want you to tell no stories about it, not whatever". 
Q. You told him to tell the truth. 
A. Tell the truth, that is all. 
page 198 ~ CROSS EXA~iiNATION. 
By· Mr. Godwin: 
Q. Mr. J af.fe, what time did Charlie Gray leave your meat 
place that afternoon Y 
A. Not later than-I think it was around between four 
and five o'clock; I imagine it was around four o'clock. 
Q. You helped him load the truck, didn't you? 
A. I don't remember. It wasn't enoug·h to help; I only 
had ten or twelve or fifteen chiekens to put in the truck. 
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Q. Did you help him put them in? 
A. I wouldn't remember if I did o1· somebody else did. 
Q. You would not deny it, if Mr. Oliver and Charlie said 
so, would you? 
A. I wouldn't remember who put them in. I wouldn't say 
for ~ure that I put the chickens in the truck, or somebody 
· else. 
Q. ·You didn ~t know that Charlie Gray was ever driving 
your truck around here at night, did you Y 
A. Certainly not without 1ny permission, I didn't. 
Q. Did you g·ive hhn permission to drive it all around 
town so that the Police Department and everybody else 
would see itY 
A. I certainly did not. 
Q. Then you didn't know that he was driving it at allY 
A. Except when I sent him I knew he was driving it. 
Q. The only place that you had anywhere for Charlie tO> 
g·o, as a rule, when he kept the truck, was at the 
pag-e 199 } meat market-
A. He never kept my truck there. My truck 
sometimes was up at Bill Whitehead's because Bill White-
head had charge of the truck more than he did. 
Q. So you never let Charlie keep it at night¥ 
A. Except when l1e had to bring beef over. 
Q. How often would that beY 
A. Sometimes, maybe, once a week or twice a w·cek, not 
more than that. 
Q. So the only time you let Charlie keep the truck or use 
it at nig·ht was when he brought beef from the north side 
up to the City 1\tiarket, is that right? 
A. Right. 
Q. So, as far as you Irno,v, he never used the truck to go 
to Saratoga or go to North Carolina T 
. A. Except when I sent him. I used to have son1e orders 
down tl1ere. They had some bookshops out there. 
Q. Yon did not usually send him out there at 11 :00 o'clock 
at night, did you f 
A. No, sir, never did. 
Q. If you didn't know Charlie Gray was using· your truck 
and you had no reason to believe that Charlie Gray was 
using your truck, why did you so specifically give him or-
ders not to use it 'vhen he came back that night¥ 
A. Because I heard tl1e bov was driving· my truck around, 
and I told him I didn't want the truck to be used 
page 200 ~ of nights. 
Q. No,v, you testified down there in the other 
case, when you were asked, ''As a matter of fact, didn't 
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they keep it lots of times down in ·that section of town~'' 
in reference to Charlie Gray's; you said, ''Not very often; 
about once a week". 
A. Once or twice a week. 
Q. Now, what is right, once a week, or about twice a week? 
A. I do my killing twice a week and sometimes three times 
a week. If I have my beef to bring over in the summer 
time, I usually bring it over evenings and put it in the ice-
box, but in the winter time I keep my beef hung up all night, 
but they usually brought the beef over immediately after 
I killed. 
Q. As a matter of fact, when you used to go to Ocean View 
and stay, didn't you use to send the truck to Charlie Gray 
to use, himself? · 
A. No, no. 
Q. He had been with you eight or nine years Y 
A. He had been with me, off and on, seven or eight years, 
is right. He was a pretty good boy and a pretty good meat 
packer, but not a driver. I cautioned him about driving that 
truck because he tried to race with somebody, that is all. 
Q. When you first got your truck and it was new, you 
didn't let them drive it much, but after you turned it over 
and wrecked it, you let them drive it whenever they wanted 
to? · 
A. No, no. You think anybody in the world 
page 201 ~ would let them use the truck and burn gas-it 
costs something, ain't it? 
Q. Now, M.r. Jaffe, Mr. Leon says that you told him that 
night to bring it back and pu~ 1t in the garage. 
·A. Put it in the garage or put it in the market a.nd not 
to drive it. 
Q. You are positive of that? 
A. Positive of that, yes, sir, not to drive the truck at all. 
Q. I asked you down there in the county, "W-ell, where 
does this truck stay~" "It stays at my house", was your 
answer. ''And this time you told him to take it to your house 
or his"-
A. Or in the market. 
Q. That is my question; you said, ''Yes, sir' '-that you told 
him to either take it to your house or take it up to his 
house. 
A. I told him, ''If you take it to your house, don't drive 
it". 
Q. I thought you said to take it to the garage or market? 
A. It makes no difference. I don't have no garag·e. If 
·I am home, I take it to my house, but I told him not to drive 
the truck. 
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Q. Now, which is right? 
A. Either way is right. 
Q. Either way is right? 
page 202 ~ A. Yes, sir, either way you want to put it. 
Q. Did you tell him to take it to your garage, as 
·1\Jir. Leon said, and you said at first, or did you tell him to 
take it to your· house or to his house, as you said in N anse-
mond County? · 
A. It make no difference. I told him not to drive the truck. 
Q. I want to know which you told him . 
.A. I can't tell you. It has been three years ago; how 
do I know what I told him at that time Y 
Q .. Then, you don't know what you told him at that time Y 
A. I told him not to drive the car. 
Q. Are you sure that you don't know whether you told 
him to take it to your house or take it to his houseY 
A. I am sure I told him to take it to my house or to the 
market or leave it at his house, but don't drive the truck. 
Q. Well, you told him to take it to all three, either one 
would doY 
A. All right, any way you want it. I can't tell you how 
it was exactly, three years ago, but that is what I told him. 
He understood tlioroughly I didn't want him to drive the 
truck that night. 
Q. It has been so long that you don't remember-
A. No, you couldn't remember, either. 
Q. Then, it is not clear in your mind about what you told 
him about where to take that truck, is it? 
page 203 ~ A. I told him to take the truck to the market, 
. either to my house or leave it at his house, 
but don't drive it at nights. 
Q. Don't drive it? 
.A. That is all. 
Q. There is no question about your sending him to Ports-
mouth for this trip Y 
A. No question whatever. 
Q. I asked you down there, ''And he never used it at night?'' 
and you answered, "Not that I know nothing about it". 
A. That is right. 
Q. So he never used that truck at night that you knew of~ 
A. Not that I knew of, yes, sir. 
Q. Not that you knew of? 
A. Yes, sir. 
Q. And you deny telling Mr. Ellis, the next morning, that 
these boys had burned 150 gallons of gasoline of yours driv-
ing around? 
A. There isn't nothing to answering such a statement. I 
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have found out occasionally that they went to Ward's, where 
I used to buy gas, and buying gas around there and I give 
them the devil about that. 
Q. You said the only times Charlie Gray kept the truck 
at your house was when he was going· to haul meat for you 
next morning, is that right! 
A.. Yes, sir. 
page 204 } Q. On this particular occasion, you said he 
was not going to haul meat for you next morn-
ing, down in the county court: "I don't think I killed any 
cattle-'' 
A. That evening, I brought all the meat rip. The only 
thing he had to do was to take the chickens to Portsmouth 
and bring the truck back, and he had it in charge to use for 
that purpose. 
Q. If he didn't keep it down there except to haul meat, why 
did he keep it down there that night, when you didn't have 
any meat to haul next morning? 
A. Because I was not there to take care of it. 
Q. He could have brought it to your house 7 
A. Positively. That is what I told him to do. 
Q. You told him to bring it to your house! 
·A. Positively, told him to bring it to my house or the market 
or his house that nig·ht. 
Q. So it was all rig·ht for him to keep it at his house that 
ni~·ht? 
A. That night, yes, sir. 
Q. That was all right1 
A .. Yes, sir. 
Q. As a matter of fact, they have been using that truck 
at nights since this case has been tried, haven't they? 
A. I don't know anything about it. 
Q. Do you mean to say that you don't keep up with your 
truck at all and you just turn it over to. those 
page 205 } boys and don't know when they use it Y 
A. I know when I have got business to attend 
to I turn it over, and if you have got beef to bring, or send 
them somewhere to go after cattle somewhere at night, some-
times, or on business, it ought not to be home. 
Q. 1\:Ir. Jaffe, as a ·matter of fact, Charlie Gray was keep-
ing vour truck at his house one night and went to a birth-
day "party somewhere, and next morning was so late you 
had to send 1\{r. Stone out there to haul that truck to start 
it? 
A. No. I remember one time Charlie could not start the 
truck and I sent Roger Stone to pull him to bring it up· there. 
Q. And when he got arrested coming up town late the 
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next morning, you went to police court and represented him 
and argued his case and paid his fine Y 
A. No, he paid his own fine, but if you want me to tell you, 
I will tell you how it happened. Roger Stone was ahead 
of him and he 'vanted to race and Roger Stone raced and 
got ahead of him and Charlie didn't like that idea and he 
raced and got ahead of him and got pulled, and Roger Stone 
\Vas just as much guilty as Charlie, but he had that kind of 
pull with the police. 
Q. Charlie was running mth a cutout on the car~ 
A. No, no. 
Q. Didn't you go to police court Y 
page 206 ~ A. Yes, sir, I went down there and paid his fine, 
or stood good for his fine. 
Q. And you went on his bond in this case, didn't you y 
A. Yes, sir, I 'vent on his bond in this case. 
Q. Bill Whitehead had aD accident out here on the Norfolk 
road when he was driving it, and you helped him out, didn't 
vou? 
· A. I don't know nothing· about that. 
Q. As a matter of fact, sometime ago, you called 1\Ir. Stone 
to find your truck because the boys had it driving it around, 
when the cow g·ot killed out here at Mr. Oliver's Y • 
A. No, no. 
Q. Didn't you send Mr. Stone to find him and didn't he. 
find the boy and his wife riding around town in the truck! 
A. No, no. That boy is a very good boy. He took his wife 
to get the cattle. It was Jewish New Year's Night, and some-
body was coming fast and the cow got out of the pasture 
and the fellow ran into the cow, so the man called me up and 
I told him, "I can't attend to no business whatever". I 
called up Roger-my boys didn't have no beef-I called up 
Roger and asked him to get in touch with the boy Coleman, 
and he had the truck in charge because I was not coming 
to market, and let him see what he can do with the cow. 
Q. Didn't you tell Magee a bout these boys driving this 
truck around, that if they got in trouble that they couldn't 
hold you liable for it? 
page 207 } A. I don't remen1ber any such a thing, don't 
. lmow nothing about it. 
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CEPHAS WARREN (colored), 
a witness on behalf of the defendant, being duly sworn, was 
examined and testified as follows: 
Examined by Mr. Bragg·: 
Q. Cephas, state your full name. 
A. Cephas Paulitus Warren. 
Q. And your age, Cephas 1 
A. Twenty-five, be twenty-six the 25th of August. 
Q. Where do you live, Cephas t 
A. 271 Milner Street. 
Q. And whom do you work for? 
A. Mr. S. Jaffe. 
Q. How long have you been working for l'Ir. Jaffe? 
A. The first time, I worked for him about three years and 
I have been back this time about four or five months. 
Q. Cephas, were you in the market on the afternoon before 
this accident occurred? 
A. ·Yes, sir. 
Q. And where were you in the market~ 
A. In the back, cleaning out the back room. 
Q. Of Mr. Jaffe's stall? 
page 208 ~ A. Yes, sir. You know, it is a stall back where 
the machine is, the machine in the back for the 
Frigidaire for his ice-box, and I was in the back. 
Q. Did you hear Mr. Jaffe telling· Charlie Gray to take 
these chickens to Portsmouth, and, if so, what did he say? 
A. He told him to take them to Portsmouth and come back 
there and not to use his truck. 
Q. What time did Charlie leave the market to go to Ports-
mouth? 
A. He left the market about 7 :30. 
Q. Wbat time did 1\fr. Jaffe tell him this t 
A. Mr. Jaffe? 
Q. Yes. 
A. I don't know-it ·was a little bit before 7 :30 when he 
told him. 
Q. Who else 'vas in the market, do you remember? 
A. Mr. - you know, the fellow right across from Leon 
Coleman 's-a slim fellow; I can't call his name. He was 
in here. You know, the last stall on that side; you know 
who I am speaking about-Mr. Oliver. 
Q. Mr. Jaffe and Cl1arlie Gray and yourself? 
A. Yes, sir. You see, I 'vasn't with them; I was in the 
back. They 'vas out on the front, you see. I was working 
in the back. I l1ad been working up to the house. 
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Q. Now; ~Cephas, has Mr. Lovelace or John Fulcher been to 
see you about this case 1 
page 209 ~ A. Yes, sir. 
Q. Did Charlie Gray come with them 1 
.A. ·Yes, sir. 
Q. And when did they come to see you Y 
A. On a Wednesday night. 
Q. When was that? What month? 
A .. They come to see me on Thursday night. 
Q. Who came to see you on Thursday night, now? M~". 
Lovelace, Fulcher, and Charlie Gray? 
.A. ·Yes, sir. 
Q. When was that? 
A. They saw me around to my sister's. 
Q. When was that Y I mean, what month, March, April, or 
May? 
A. It was before this here, you know, the trial before this 
time, this May; it was March. 
Q. And what did they have to say to you about this trial Y 
Tell the jury now and the court just what they said. 
·A. Well, the first one said anything to me was Charlie, 
Charlie Gray; he come around to my sister's home Wednes-
day night. 
Q. Do you mean Wednesday night before Thursday when 
you saw Mr. Lovelace and Charlie Y 
A. Yes, sir, before I se-en 1\tlr. Lovelace. And I asked him 
what 'vas he doing here, I thought he was in New 
page 210 t York. He said Tuesday about 8 o'clock they 
was knocking on his door. 
Q. Who· was knocking on his door? 
A. Mr. Lovelace and Fulcher,-! forget the other lawyer's 
name-the three of them was knocking on his door. 
Q. Mr. Godwin? 
A. Yes, sir,-come after him, you know, brought him back 
to release the judgment; it was a $20,000 judgment. 
By Mr. Godwin: 
Q. How·muchY 
A. $20,000. That is what Charlie told me that night. He 
said, "You will have to be a witness". I said, "Not me. 
I was not in it the other time". I say, "I don't know any-
thing about it''. So he left and went off, so the next night 
he come around. 
By Mr. Bragg: 
Q. Who is that? 
A. Charlie, Lawyer Fulcher, and this other lawyer. 
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Q. Mr. Lovelace? 
A. Yes, sir. 
Mr. Lovelace: Let him testify, Mr. Bragg. 
Mr. Bragg: All right. 
Q. (By Mr. Bragg) All right, what did they say! 
A. So, they asked me about the trip. This lawyer here 
(pointing) is the one. 
page 211} Mr. Godwin: I am Lawyer Lovelace. 
The Witness: You are Lawyer Lovelace! You 
:are the one, then. 
By Mr. Bragg: 
Q. He is Mr. Godwin. 
A. I don't know his name. l 
·Q. Mr. Godwin. 
A. So, they asked me about the case, so I told them I didn't 
know anything, so ·they kept on sking me. I told them not 
to write down anything becau~e I didn't know anything 
about it. so they asked me was I scared, and I told them no, 
I had never been in anything li e this and I didn't want to 
have anything to do with it. T ey told me not to be afraid 
of my job, that I would not 1 sc niy job, that Mr. Jaffe 
wouldn't care, and they said theylwould send Lawyer Fulcher 
around. 
Q. Around where! 
A. Around to the Market to ee Mr. Jaffe about it. 
Q. How many times did they~e you, Mr. Godwin and Ful-
cher and Charlie Gray? 
A. They saw 1ne that night d then they come around to 
my house on Milner Street, La er Fulcher and-I forgot 
the other lawyer's name; they ome around to 271 Milner 
Street. 
Q. Do you see either ov.e of them here in court' 
A. Yes, sir, that is one there 
1 
(pointing). 
Q. You mean Mr. !Lovelace now¥ 
page 212 } A. Yes, sir. 
Q. So, after Mr. Godwin and Fulcher and Char-. 
1ie Gray had been to see you, then Mr. Lovelace, Fulcher and 
Charlie Gray came to see you? I 
A. Not Charlie-just them two. 
:M,r. Lovelace: Mr. Bragg, let him testify. You keep on 
testifying for him, telling who came to see him, and every-
thing. Let him testify. 1 
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Mr. Bragg: Make your objections to the court. 
Q. (By Mr. Bragg) What did they say to you and what 
did they try to get you to do Y 
A. They asked me to come up here and testify that Char-
lie could use the truck any time they wanted it, and the boy 
that was working for ~Ir. Jaffe, and I told him that he didn't~ 
that he couldn't use the truck no oftener than he sent them 
off and told him to bring it back. They asked me if I hadn't 
carried it to him two or three times; I told him, only one 
Sunday I taken the truck to Charlie to go in the country to 
get a calf. 
CROSS EXAMINATION .. 
By Mr .. Godwin: 
Q. Now, Cephas, M.r. Lovelace did not come to see you the . 
first time until I came, did he¥ I am the man that came! 
A. Yes, sir, you are the one that I seed on 
page 213 ~ Thursday. 
Q. You happened to be at your sister's, near 
where Charlie Gray lived Y 
A. Three doors, yes, sir. 
Q. And we asked Charlie to go and get you and bring you 
over there, and you came, didn't you Y 
A... No, sir~ When Charlie went to my sister's, I was not 
there, I was on my way home. I was going through ·Church 
Street and saw the car and some one in the car celled. 
Q. And Charlie called yout 
A. Yes, sir. 
Q .. You were walking down the street f 
A. I was starting in the house when he saw me. I don't 
know how I went. 
Q. You were walking down the street, and we passed by 
in the car and stopped and Charlie called you and you came 
to the car, didn't you 1 
A.. No, sir. Your car was parked at my sister's door. 
Q. Now, we had it definitely and definitely told you that 
what we wanted was the truth, didn't we? 
A. Yes, sir. 
Q. And we didn't want anything but the truth, didn't wet 
A. Yes, sir. 
Q. Didn't we tell you that f 
A. Yes, sir. Q. And didn't you say that if you were suln-
page 214 ~ moned to court that you would tell the truth' 
A. Yes, sir, I did. 
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Q. And didn't you further tell us that Mr. Jaffe had told 
you to stay out of it Y 
A.. No, sir. 
Q. You didn't, now Y 
A. No, sir, I did not. 
Q. And that you did n()t want to have anything to do with 
it because }..fr. Jaffe, in the first trial, had told you to stay out 
of itT 
A. No, sir. 
Q. What did he tell you about not getting into it7 
A. He didn't tell me anything, because, in the first trial, 
I didn't know anything about it and didn't nobody tell me 
about it. ~ 
Q. Now, Cephas, I want to put you on your guard here. 
You came and got in the back seat of my automobile, didn't 
you? 
A. I sure did. 
Q. You have seen that_piece of paper, haven't you (show-
ing the witness a paper) Y 
A. I told you not to write anything. 
Q. Why did you tell me not to write anything Y 
A. I told you not t.o do any writing. You did the talking 
·and you did the writing. 
Q. Didn't you say this, and didn't I write it as 
page 215 } you told it, and you said, ''I ought not to tell 
- :rou this because this is going to get me in court'', 
and you didn't want to go to court; didn't you tell me that? 
A. No, sir. I said, "If I have to go to court, I will tell 
what I know in court. 
Q. Didn't you tell :me down there that. night that you 
brought the truck to Charlie two or three time~ and Mr. Jaffe 
told v.ou to take it to Charlie 1 
A. ··No, sir. 
Q. Didn't you take that truck from Mr. Jaffe's house down 
to Charlie Gray because he was going to use itY ' 
A. No, sir. I said, one time, one Sunday, I taken the truck 
to Charlie Gray from 1\Ir. S. Jaffe for to go for a calf. 
Q. And I was writing the whole time you were talking, 
wasn't If · 
A. Wben I told you that about the calf, we were standing 
up there in the market-wasn't down there at Charlie Gray's. 
Q. Didn't you tell me, sitting in the back seat of my car, 
that Charlie drove the truck and that Charlie and Bill drove 
the truck, and didn't I turn the light on in the rear and write 
down on this paper what you said Y 
A. Here is what you asked me: Y·ou asked me who drove 
the truck. I said, "Charlie and Bill". 
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page~ 216 r Q. Didn't you tell me further that Mr. Jaffe 
had told you to stay out of it Y 
A. No, sir. 
Q. ·You never said anything about that? 
A. No, sir. 
Q. What did you tell me about not getting in the first case? 
A. I don't know anything about the first case because I 
was not in it. You asked me about it. I said, "I didn't know 
anything about it". I couldn't have told you Mr. Jaffe said 
''Stay out of it'' because he didn't know Charlie was back 
here. I was the one saw Charlie when he come back; he come 
by my ~ister 's and stopped. 
Q. Didn't you further tell me that you quit work at Mr. 
Jaffe's house at 3 P. M. Y 
.A. Whenf 
Q. That day. 
A. No, sir. 
Q. That you had been working up there but you quit work-
ing up there at 3 o'clock? _ 
A. No, sir, not that night I didn't. 
Q. What time did you quit working at Mr. Jaffe's ·house 
that dayY · 
A. I told you in the market I quit working at Mr. Jaffe'~ 
I house at 3 o'clock, but I didn't tell you where I 
page 217 ~ went before I went to the market. 
Q. And didn't you tell me further that you 
were. not there in the market, that you left before Charlie 
didY 
A. No, sir. 
- Q.' You didn't tell me thatY 
A. No, sir, I didn't tell you that. 
Q. Then, I have written this down here wrQngY 
A. It must be a mistake. 
~r. Bragg: Your Honor, this witness is certainly notre-
sponsible for anything Mr. Godwin may have written· on his 
tablet. · 
· The Witness: I told him not to write anything, because 
I .didn't know anything about it. I talked and they wrote 
· this. . I would~ 't answer no questions. 
Bv Mr. Godwin: 
. ·Q. Who was with me in the market! Wasn't Mr: Gaskin 
Ellis with me? · · 
A. It was a. white fellow; I don't know who be was. 
Q. I want to ask you these questions because I intend to 
contradict you. You ·were positive to 1\{r. Bragg .that ·at the 
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time this truck left it was 7 :30 at night-when that truck left 
the ·market f · 
A. I said "about 7 :30". 
Q. ·And you told him further that Mr. GodWin told him not 
to use the truck t~at ¢ght, at 7 :3Q, didn't yo:u Y · 
A. I said he told him not to use the truck that 
page 218 ~ !light; not only that ¢ght, but as he sends them 
· off he tells them all, ''When you go where I told 
you, bring the truck back. Don't ride around in my truck''. 
Q. You knGw that, don't you Y 
. A. Well, twork.for Mr. Jaffe. 
Q. You are positive that what you say here is true about 
when he left there, aren't you Y 
A. Well, I was telling you as nigh as I know. I didn't 
have no clock or watch, or nothing. I just told you about 
the time I thought it was.. . 
Q. If Mr. Jaffe says he left there about 4 o'clock in the 
afternoon, then that is wrong, is it, instead of 7 :30Y 
A. Well, I say it was about 7 :30. I don't know exactly 
what time. ·You see, it has been a long time. 
Q. What time did you quit working at Mr. Jaffe's house 
that dayY 
A. I quit working at 3 o'clock-
Q. 3 o'clock? 
A~ Yes, sir~ 
· Mr. Bragg: . Wait a minute. Let him get through. You 
quit work, and what did you doT 
The Witness: I didn't come straight to the market, I went 
t~ Williamstown. : : .l!. iJ 
page 219 ~ By Mr. Godwin: 
Q. You quit work at 3 o'clock? 
A. Yes, sir. 
Q. You then 'fent to Williamstown? 
A. Yes, sir. 
Q. That is farther out west in townY 
A. No, sir, that is back of Mr. Jaffe's~ 
Q. That is farther out on the Holland road; isn't ~t? 
A. No, sir. · · · 
Q. Isn't Williamsto'vn out there near the standpipe Y 
A. Yes, sir. 
Q. Whom did you go to see over there Y 
A~ Eddie ·Baxter. 
Q. And what did you go over there forY. (;.·•. 
A. What did I go over .there for? 
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Q. Yes. 
A. Do I have to tell you what I went over there for Y 
Q. Yes, you have to tell what you went over there for. 
Mr. Bragg: Take your hand down and tell him. 
A .. W ~ll, I just went over there because we was good 
frien~. 
By Mr. Godwin: 
Q. I see ; you just went over there to pay him a personal 
call Y 
A~ Yes, sir. 
Q • .A.nd was Eddie at homeY 
A. Yes, sir. 
page 220 ~ Q. And you saw him f 
A. ·Yes, sir .. 
Q. And you sat down and talked awhile f 
A. Pl81yed checkers. 
Q~ How many games did you playY 
A. I don't know. 
Q. Four or five f 
A. Sure, probably more. 
Q. And you were there about an hour or two f 
A. About an hour, something like that, and then I had to 
leave there, and walked up to the market. 
Q~ So, you left Mr. Jaffe's at 3 o'clock, you walked over in 
Williamstown, you played at least. five or six games of check-
ers with that fellow, and then you walked from his house 
back to the market, which was about a mile, didn't you 1 
A. Something like that. 
Q. And what time did you get to the market f 
A. I don't know. 
Q. Around 5 o'clock? 
A. It might have been somewhere along there. I was not 
timing myself, because I was not working at the Market, not 
full time. I worked at the house. I went up to the Market 
and I was just cleaning np there. 
Q. So, in order to go over to this house and 
page 221 ~ in order to play the number of games of checkers 
that yon and that fellow played and then to walk 
down town, it must have been around 5 o'clock before yon got 
to the Market, wasn't itt 
A. Somewhere around that. 
Q. And if these boys left at 4 o'clock and you didn't get 
there until 5, there was not any way for you to be there when 
this truck went away, was there f 
G. Ellis v. New .Amsterdam Casualty Co. 153 
A. Sure. I didn't tell you for certain that it was 7 :30; I 
said, "about 7 :30". 
Q. Now, furthermore, 'vhat did Mr. Jaffe. tell that boy 
when he left 7 What did he tell him 7 You want to say what 
he said; now tell exactly what he said. 
A. He told him to carry those chickens to Norfolk-
Portsmouth, to bring them back and put them in the. ice-box 
and bring his truck home. 
Q. Bring his truck homeY 
' A. Yes, sir, and if he didn't bring it to his house, to keep 
it at his house and not to be driving his truck up and down 
the street. 




A. Yes, sir. I said, he said if he didn't bring it up to his 
house, to carry it home and not to drive his truck up and 
down the street. 
page 222 ~ Q. Now, did he say not to drive his truck ''up 
and down the street'', or not to drive his truck 
"around all night"7 "Which did he say¥ 
A. He said not to be driving his truck up and down the 
street-! am not positive whether he said "street" or "all 
night'', but I am just telling you now enough for you to know 
that I lmow it. You see, it has been a long time. I didn't 
try to keep it down personally because I didn't think I was 
never going to be in nothing like this. 
Q. You want to be fair about it Y 
A. Sure, as far as I can, because I am up here not to tell 
a story and I want to tell the truth. 
Q. You are not positive whether he said ''not to drive it 
around all night", or "not to drive it around the streets"1 
A. No, sir. 
Q. But he said something similar to that! 
A. Yes, sir, because he has told him so many times about 
using his truck, taking his truck out unbeknowing· and driv-
ing it. He told him not to take his truck and drive. it around. 
Q. With reference to this particular night, this is your 
testimony and this is what you say: That it has been some 
time since it happened; is that right~ 
A. Yes, sir. 
Q. And it has been so long that you cannot reDilember 
'vhich he said, but it was either that he told him not to drive it 
around the streets or not to drive it around all 
page 223 } night, one or the other? 
A. Yes, sir. 
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Q. You don't know which positively. Now, when Mr. El-
lis was with me and we asked you in the Market what hap-
pened, you told JVIr. Ellis that you went to the Market and 
got a piece of meat and you went from the ~rket .straight 
on home and that you were not there when the truck left, 
didn't you? 
A .. I don't remember telling him anything. 
Q. ,You don't remember telling that? 
A. :You come to me in the Market, you and another fellow 
in his shirt sleeves, I don't know who he was. 
Q. 1That man right there, wasn't it (pointing) Y 
A .. It may be ; I didn't pay any attention to the man be-
cause I didn't know who he was until you began, because I 
talked kind of short to you-I didn't know who you 'vere. 
After you kind of said di9. I kno'v who he was, I said, no, I 
didn't, and then he ·told me. I walked away from you sev-
eral times. - Every time you asked me a question I would walk 
away from you and go to ·work. 
Q.:Just answer yes or no; didn't you tell Mr. Ellis in the 
Market that you came in and got a piece of meat and went 
, home and_ you ·were not there when the truck left 7 
A. That fellow·Y 
Q. That fellow sitting ·right there. 
A. No, sir. 
Q. I just want to warn you I am going. to con-
pag·e 224 ~ tradict you. -You didn't do itt 
1 A. No, sir. I didn't tell any one anything, be-
cause this man that was with you never opened his mouth 
to me and I never opened my mouth to him. The other two 
boys; you talked to them and this man never said anything 
to them. 
Q. Now, Cephas, yqu said that Mr. Lovelace and Fulcher 
came to you and wanted you to testify in this case, ~s that 
-right! 
A .. ·Yes; sir. 
Q .. Has anyone asked you to testify to anything wrong in 
this caseY E'aven't you been told that what they wanted you 
to tell was the truth about it? 
A. ·Yes, sir. . 
Q. That is right, isn_'t itY 
A. ·Yes, sir. 
~E-DIRECT EXAMINATION. 
By Mr. Bragg: 
. Q. But they did want you to come here_ aJ!d tell the court 
that he was using· that truck with Mr. Jaffe's permission? 
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A. Sure, they told me that. 
Q. And started to write that down 7 
A. Yes, sir. I told them not to write anything because I 
hadn't never been in court before and didn't want to ·have 
anything to do with it. 
page 225} STUART COLEMAN (colored), 
a witness on behalf of the defendant, being duly 
sworn, was examined and testified as follows: 
Examined by Mr. Bragg:-
Q. What is your name 7 
.A.. Stuart Coleman. 
Q. Stuart, how old are you 7 
A. Twenty-six. 
Q. And where do you live, Stuart! 
A. 187 East Washington Street. 
Q. And whom do you work for? 
A. Mr. S. Jaffe. . 
Q. How long have you worked for Mr .. Jaffe 7 
A. Nearly two years. 
Q. Stuart, sometime in March of this year, did you have 
a conversation with Charlie Gray as to what he was doing 
back in Suffolk Y 
A. Yes, sir. . 
Q. Tell this jury just what he told you as to why he was 
here? 
A. He told me he was here to his trial at that time. I· 
asked him-in fact, I saw him one night; I didn't know he was 
here; I asked him what he was doing here. He said he was 
back to his trial. 
Q. Did he say who brought him back Y . 
A. He told me he came back with Mr. Lovelace 
page 226 ~ and Lawyer Godwin and Lawyer Fulcher. 
Q. Did you see him at any time after that first 
time you talked to him Y · 
A. Yes, sir, I saw him practically every night. 
Q. What did he say about going back to New York after 
the trial? 
A. Well, he said he was going back provided he got his 
far~he had to have some money-some one had to pay his 
way back. 
Q. Do you know whether he went back Y · 
A. Yes, sir, he went back, as far as I know; he left here, 
anyway. 
156 Supreme Court of Appeals of VirgiDia. 
CROSS EXAMINATION. 
By M:r. Godwin: 
Q. Coleman, where do you live Y 
A. 187 East Washington Street. 
Q. You live on East Washington StreetY 
A. Yes, .sir. 
Q. Did Mr. Roger Stone come to find you one night for 
Mr. Jaffe to go out on the road and get a cow that had been 
killed Y 
A. Yes, sir. 
Q. What time did he find you Y 
A. I don't know, sir. I reckon it was around 9 :30. 
Q. Where did he find you t 
page 227 } A. I was coming into my house .. 
Q. Who was in the truck with you Y 
A. My wife. 
Q. Where had you been 7 
A. Out to Mr. Davenport's. 
Q. Who is heY 
A. He lives out there on the way to Lake Cahoon, he lives 
out that way. He has a farm. 
Q. And when he found you, did you then go out and get 
the dead cow off the road Y 
A. Yes, sir, I did. 
Q. And brought it back! 
A. Yes, sir. 
Q. Now, Stuart, you were at the Market when I came there 
and talked to this boy Cephas Warren, weren't you Y 
A. Yes, sir, I was. 
Q. Did you hear what Cephas said to meY 
A. I don't remember all the things that was said. I did 
hear some of them. 
Q. Now, Stuart, I want to ask you, when I talked to that 
boy in the Market, Mr. Ellis here was with me, wasn't he' 
A. Yes, sir, I think he was. 
Q. Didn't Cephas say that he worked up at Mr. J a:ffe "s 
house until 3 o'clock that afternoon Y 
A. He said he was working there at the house-I think he 
did. 
page 228 ~ Q. And that he did not come to the market 
right away, is that right? 
A. He said he holped load the chickens. I don't know 
whether it was at the Market, or where it was. 
Q. Didn't he testify to this, that he was not there when the 
truck left! 
A. I don't know, sir, exactly, to tell you the truth. 
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Q. You don't remember t 
· . .A. Not exactly whether he .testified-! know he said he 
loaded the chickens, but how long that was before the truck 
left, I don't know. 
Q. You don't know anything about the truck's leaving? 
.A. No, sir. I figure it would not be so long before the truck 
left after he loaded the chickens. 
Q. You never heard him say anything about being there 
when the truck left' 
.A. No, sir, he didn't say he was there when the truck left, 
not that I know of. · 
RE-DIRECT EXAMINATION. 
By Mr. Bragg·: 
Q. Stuart, why did you go up to Mr. Davenport's that after-
noon¥ 
A. To tell Mr. Davenport M.r. Jaffe had killed the hogs and 
to bring them in the next morning. 
Q. You went up on business for Mr. J a:ffe Y 
page 229 ~ A. Yes, sir. 
Q. You took your wife along with yout 
A. Yes, sir. 
Q. And you :were just getting back when Mr. Stone came 
to tell you about this cow being killed up at Mr. Oliver's Y 
A. Yes, sir. 
HERMAN A. JONES, 
a witness on behalf of the defendant, having been duly sworn, 
was recalled and further testified as follows : 
Examined by ~fr. Bragg: 
Q. Mr. Jones, you have been sworn in this case; I believe 1 
A. Yes, sir. 
Q. And testified yesterday Y 
A. Yes, sir. 
Q. Mr. Jones, I hand you a statement dated July 27, which 
'vas offered in evidence yesterday as Exhibit 2, and ask you 
if you took that statement from Charlie Gray? 
A. I did. 
Q. Did Charlie Gray make that statement to you before 
von wrote it out Y 
w A. Yes, sir. 
Q. Was there anything contained in that statement ·sug-
gested by you in any way? 
page 230 ~ A. Absolutely no. 
Q. And where did he give you that statement, 
to the best of your recollection Y · 
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A. He first told me something about it in the ~rket, when 
1\fr. Jaffe called me up on the morning of July 26 to come 
down there, that one of his trucks had had an accident, and 
I went down there and I found out that the statement would 
be rather lengthy, so I asked Mr. Jaffe to let Charlie Gray 
come up to my office, so he went up to my office, and I made a 
memorandum of what he said about the accident, and I had 
Mrs. Boyer write it on the typewriter, and I took it down to 
Mr. Jaffe's office on the morning· of the 27th of July. 
Q. Did you read it to Charlie? 
A. Yes, sir, I read it to him and he read it himself and 
signed it voluntarily. 
CROSS EXAMINATION. 
Bv Mr. Godwin: 
·Q. Mr. Jones, you first saw ·Charlie when? 
A.. The morning of the 26th of July. 
Q. The morning of the 26th of July? 
A.. Yes, sir. 
Q. And you talked with him about it whereabouts 1 
A. In the Market. 
Q. Who was present? 
page 231 ~ A. Mr. Jaffe and Charlie Gray and myself. 
Q. Was anything there said about whether or 
not he took the truck, or had the right to use itT · 
A.. No, sir. 
Q. There was not? 
A.. Not right there, no, sir. 
Q. Right there there was nothing mentioned about the 
truck? 
A. I asked what truck he was driving, and he said this man 
was seriously injured, and I asked him if there 'vere any 
passengers on the truck, and he said yes. So, I found out his 
statement would probably be long, so I asked him to come up 
to the office, and while on the way to the office I thought about 
whether the truck was being used on business for Mr ... Jaffe, 
or not in connection with Mr. Jaffe's business, and that is 
'vhy I asked him the question. 
Q. And where did you ask him that Y 
A. Up at my office. 
Q. Up at your office? 
A. Yes, sir. 
Q. Who was present when you asked him that f 
A.. l.Irs. Boyer. 
Q. Did you take any shorthand notes of this? 
A. No, sir, I don't write shorthand. 
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Q. Did anyone take any shorthand notes of it f 
A. No, sir. 
page 232 } Q. Who dictated that statement? 
A. I did. 
Q. ry ou dictated it y 
A. I dictated it from the memorandum given to me by 
Charlie Gray. 
Q. Have you got any memoranda Y 
A. I destroyed the memoranda. 
Q. When did you destroy those Y 
A. I couldn 't tell you. 
'Q. What? . 
A. You ask me something· I couldn't tell you. 
Q. Did you destroy them before the trial Y 
A. A:s soon as she finished with them, I suppose, they were 
destroyed. 
Q. Your memoranda made in your own handwriting Y 
A. Yes, sir. 
Q. Where were those memoranda made? 
A. Just a few of them were made at the Market and finished 
up at the office. 
Q. And then you dictated this statement for Charlie to 
sign' 
A. Yes, sir, and he read it and agreed that that was right 
and signed it. 
Q. This statement says, ''This is to certify that I was driv-
ing Chevrolet truck motor number 2834944"; did Charlie tell 
you that part? 
page 233 } A. No, sir. 
Q. He didn't tell you that-you put that in 
yourself, didn't you? 
A. Yes. We agreed that was the Chevrolet. 
Q. "Belonging to Mr. S. Jaffe." Now, did he tell you that 
he had an accident on the curve just south of Sheriff Rawles' 
l1ousef 
A. Yes, sir. 
Q. Are those his words about it? 
A. Yes, sir. . 
Q. Did he say ''I certify'' Y · 
A. I still, Mr. Godwin, don't even know the point of the 
accident now. I got that information from Charlie Gray. 
Q. He is certifying that he was not driving in connection 
with the business of Mr. Jaffe; is that right? 
... ~. That is right. I asked him if he was using the truck 
for his personal affairs or whether he was using it in con-
nection with Mr. Jaffe's business. He said, "I was not using 
it in connection with 1\fr. Jaffe's business", and that ~~had 
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gone out to the Cotton Club and that he used it for his per-
sonal affairs. 
Q. At the time you took this statement, he told you that 
M:r. Jaffe told him. to bring the truck to his house or take 
it to his, :Charlie Grays', house, didn't heY 
A., Charlie Gray told me that Mr. Jaffe told him not to 
use the truck, to take the chickens to Rabbi 
page 234 ~ Prince and then bring· them back, put them in 
the ice-box, and to either take the truck to his 
hou-oe or to Charlie Grav's house a:nd not to use that truck 
but to bring it down to liis place the next morning. That is 
what Charlie Gray told me. 
Q~ He said, not to use the truck T 
A. Yes, sir. 
Q~. .And this was taken in your ·office the day after that 
happened? 
A.. Written in my office, yes, sir, signed in my office-no, 
signed at the ~{arket; I beg· your pardon. 
Q. Did you see him sign· it Y -
A. Yes, sir, I had him sign it and he read it and agreed it 
was correct and signed if. 
LEONARD H. DAVIS, 
a Witness on behalf of the defendant, being duly swoi:n, was 
examined and testified as follows : 
Mr. Bragg: Your Honor, I dislike very much to have as-
sociate counsel go on the stand to testify, but under the cir-
cumstances under which Charlie Gray testified, we feel it is 
nooessary to do so. 
The Court: Go ahead. 
Examined by Mr. Bragg= 
Q. Mr. Davis, you are associated with me in the practice 
of law, are you notf 
page 235 ~ .A. Yes, sir. 
Q. On August 8th, 1934, at my request, did you 
come to Suffolk to interview Charlie Gray and to investi-
gate this accident which he had had on July 26 Y 
.A. Yes, sir. 
Q. Did you take that statement from Charlie Gray (show-
ing witness defendant's Exhibit 3) Y 
A. Yes, sir. 
Q. After taking that statement from ·Charlie Gray, did you 
exhibit this statement to Charlie Gray and read it to him aild 
ask him if it was correct and true (showing the witness de-
fendant's Exhibit 2} Y 
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A. Yes, sir. 
Q. Did you-
Mr. Godwin : Let him tell what he did. I think he is com-
petent to say what he did. 
By Mr. Bragg: 
Q. Did you in any way tell Charlie Gray as to what he 
should testify in the other court Y 
A. No, sir, I did not. 
Mr. Godwin: I don't think Charlie Gray said that, did he? 
Mr. Bragg: He said "the lawyers'~. I think he said I 
told him. 
Mr. Godwin: I don't think he has said that. 
page 236 ~ By 1\tir. Bragg: 
Q. When you took this statement from Charlie 
Gray on August 8, who was present? 
A. Charlie Gray and 1\tfr. Jaffe. 
Q. Nobody else standing around? 
A. No, sir. I would not take a statement in regard to any 
accident with .a number of people around whom I didn't know. 
We investigate these accidents for the purpose of finding 
out how they happened and for the infonnation of our files 
to know just what happened, and I do not take statements 
with several other people standing around. In the first place, 
I can't get the attention of the witness. In the second. place, 
I don't think it is the business of the other people who are 
hanging around to know what the witnesses say and what I 
am talking to them about. 
Q. So, if this 1\!I:agee, who testified yesterday to what Char-
lie Gray said to you or ·you stated to him, he was not any-
where in hearing distance of you? 
A. So far as I know, he was not. When I took this state-
ment, I took the statement as to how the accident occurred 
and when I finished learning how the aecident happened, I 
read to Charlie Gray the statement that was taken by Mr. 
Jones and showed him the statement that was signed by him 
and asked him if that was his statement and if it was true and 
correct, and he said it was. I also read to him the statement 
in regard to how the accident itself occurred, and he said that 
was true and correct. · 
page 237 ~ Q. And that is the only time yon ever talked 
. to Charlie Gray about this matter, isn't it? · 
.A.. I talked to him after that, before w~ went to trial in 
the other case,. in preparation for the trial itself. 
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Q. Reviewing these statements~ 
A. Reviewing these statements. 
CROSS EXAMINATION. 
By Mr. Godwin: 
Q. Who was present with you when you talked with him 
the other time? 
A. Mr. Bragg. 
Q. How many times did you and Mr. Bragg talk to him Y 
A. The morning of the trial. 
Q. How many other times Y Ho'v about in the M,arket Y 
A. I took the statement from 'Charlie Gray in the Market, 
and the only time after that that~. Bragg and I talked to 
him together was the morning of the trial. 
Q. Did you and Mr. Bragg go throug·h the. Market and talk 
to some of the witnesses? 
A. I went throug·h the Market and talked to some of the 
witnesses. · 
Q. Who were they Y 
A. By myself. 
Q. Didn't Mr. Jones go with you once? 
A. Mr. Jones was 'vith me on one occasion, I 
page 238 ~ think. 
Q. Mr. Davis, there is no question about the 
fact that when you took this statement from Charlie Gray 
you and Charlie Gray and Mr. Jaffe were there together, 
weren't you Y 
A. Yes, sir. 
Q. You were doing the writing, weren't you? 
A. Yes, sir. -
Q~ And do you know whether or not Mr. Jaffe had cor-
rected this boy as to what to say? 
A. No, sir. 
Q. You don't know that Y You don't know whether he 
winked at him when he was testifying, either, do you? 
A. No, sir. 
By ~Ir. Bragg: 
Q. He didn't testify to you; he made a statement to you~ 
A. No, he made a statement to me. 
Mr. Godwin: That is right. 
G. Ellis v. New Amsterdam Casualty Co. .163 
S. BURNELL .BRAGG~ 
being duly sworD:, testified on behalf of the defendant, as 
follo,vs: 
lVIr. Bragg: Your Honor, 1\tir .. Davis investigated this case, 
and I don't remember of talking to Charlie Gray but twice 
about it. 
After the case had been investigated, I wrote Charlie Gray 
this letter which is dated December 1, 1934 (read-
page 239 ~ ing the l~tter ) .. 
(The letter read by Mr. Bragg, dated December 1, 1934 ad-
dressed "Charlie Gray, Colored, 129 Church Street, Suffolk, 
Virginia'', was filed in evidence as Defendant's Exhibit No. 
6.) 
After that letter, I decided that as long as we had to come 
up here and defend Mr. Jaffe, that we would defend Charlie 
Gray at the same time, and I prepared tlris, what we call a 
non-,vaiver agreement, or stipulation, and this is dated Suf-
folk, Virginia, December 6, 1934 (reading the paper, De-· 
fendant's Exhibit No. 4). 
I want to say further, gentlemen, that when Mr. Lovelace 
and lVIr. Godwin, sometime last fall, talked with me with 
reference to the liability of the New Amsterdam Casualty 
· Company to 1\tir. Ellis, that I invited those gentlemen to my 
office to dis~uss this matter with them and showed them this 
letter and this non-waiver agreement and stipulation which 
I had received from Charlie Gray. That was before this 
suit against the New Amsterdam was institut:ed. 
And I want to say further that I never saw Charlie Gray, 
so far as I know, after I went to the 1\farket to get him to 
sig·n that stipulation and talked to him about that, until 
the morning of the trial. And, as lVIr. Davis said, it is our 
duty as practicing attorneys to talk with our witnesses a few 
minutes before trial so that we can make our evi-
page 240 ~ dence as brief and concise as possible, and we 
mig·ht have talked with him a few minutes that 
morning, but as for telling Charlie Gray to state that he did 
not have permission to use this truck, that never entered my 
l1ead, because we had already gotten a statement from Mr. 
Jones to that effect and Mr. Davis had gotten a statement 
from him, and that I told him to do that, I want to contra-
dict that most emphatically. 
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CROSS EXAMINATION. 
By Mr. Godwin: 
Q. If I understand you now correctly, Mr. Bragg, on July 
27, 1934, you knew, as counsel for· your company, that Char-
lie Gray was not driving this truck with the consent of Mr. 
Jaffe! 
· A~ I didn't know it on -that day. That file might not have 
been ·brought to me for a month or more afterwards. 
Q~ Well, your office knew it? Mr. Davis is in your. office 
working for you Y 
A. He was investigating the case. 
Q. For you and for the New Amsterdam Y 
A. That is true. 
Q. And :M;r. Jones is agent for the New AmsterdamY 
A. Yes, sir. 
Q. And on July 27, you knew this state of facts 
page 241 ~ as exists in this statement signed by Charlie Gray¥ 
A. No, I didn't know it. 
Q. Well, your company knew it through its agents! 
A. Mr. Jones may have known it, but I didn't lmow it. Let 
me get this clear with you and the jury: A report comes in 
from Mr. Jones and it is turned over to Mr. Davis. M.r. 
Davis goes out and investigates this ac.cident and interviews 
these witnesses; sometimes it takes him weeks (he comes up 
here one day a week) before he can see them all. After he 
gets that down, he comes in and discusses it with me, and 
the file is put on my desk certainly when suit is brought and 
sometimes not before. 
Q. On August 8th, 1\{r. Davis came up and took his state-
, .. ment for youY 
• . · .. ·A. That is wh~t the statement says. 
Q. And said that ''What you said in here was true'' Y 
A. Yes,. sir. 
Q. Now, then, you continued your investigation, or Mr. 
Davis did through you, or the New Amsterdam did, to see 
whether or not there was any liability, didn't you 7 
A. Well, we go through all the cases as thoroughly as we 
can, Mr. Godwin. 
Q. · On September 14, 1934, this notice of motion was served 
on your company, wasn't itf 
A. It was served on Mr. ,Jaffe, I suppose, and Charlie 
Gray. . 
page 242 ~ Q. That is right, served on the1n. Up to that 
·point, you had not put yourself on record as not 
representing Charlie Gray, had you Y 
A. Not ·until that letter was w1.·itten. 
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Q. On October 5, you continued to investigate the case 
after that, didn't you? 
A. I don't remember, Mr. Godwin. It might have been 
investigated up to the day of the trial, which was sometime 
in June, 1935. 
Q .. Now, then, read that letter that you wrote¥ 
A. All right. I wrote it; now, what do you want to know 
about itY 
Q. Read it to the jury. 
A.. It is dated October 5, 19·34, to Mr.. J. M. Lovelace, Suf-
folk, Virginia (reading the letter). 
Mr. Godwin: We introduce that in evidence. 
(The letter referred to, dated at Norfolk, Virginia, October 
5th, 1934, to J\!Ir. J. M. Lovelace, Suffolk, Virginia, signed 
S. Burnell ·Bragg·, was received in evidence and marked 
"Plaintiff's Exhibit I."} 
Q. At that time you gave us no notice, or you gave Gaskin 
Ellis no notice, and you had given Charlie Gray no notice, 
that you were going to defend him in this suit, had· you Y 
A. I didn't have to defend him. I didn't have to 
page 243 ~ give him that notice. 
Q. You had not given him any notice Y 
.A. No. I didn't have to do it. I could have gone into court 
and defended Jaffe. I didn't have to give him any notice, 
but I did that. . 
Q. You continued this suit and gave us dates to set it fo1~ 
trial before you ever gave Charlie Gray any notice that you 
were not going to defend him, did you not? 
A. I didn't have to give him notice under those circum-
stances. 
Q. I say, you did that, though Y 
A. I absolutely did. 
Q. Now, on December 5, you wrote him a letter in which 
you stated that you all would not defend ·him and told him 
to get other counsel, didn't you Y 
A. Yes, sir. 
Q. And that was five months, approximately, after the ac-
cident occurred Y 
A. Well, the dates speak for themselves. 
Q. And your investigation commenced immediately after 
the accident, from your statements Y 
A. And the case 'vas not tried until June 17, 1935, so he 
had from December, when he received that letter, to get coun-
sel. 
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Q. After you wrote him a letter that his interest was not 
the interest of the company, that the company was 
page 244 ~ going to deny all liability by reason of the fact 
that he was not driving the truck with consent 
and that he and the company were in different positions about 
it, you suggested that he get other counsel, didn't you~-
A. I wrote him that letter and stated that to him. 
Q. That was written on December 1, wasn't it 1 
.A. Yes, sir. 
Q. But on December 6th, you then considered that it would 
be best if you did represent him, didn't you? 
A. , Well, I thought this, that we had to be here, we had 
to try this case and defend 1\f.r. Jaffe and we would have to 
use hiin as a witness and he would have to make the same 
statements and that we could defend him at the same day 
we were defending 1\ir. Jaffe, and I brought those stipulations 
and he agreed to sign them and it was all right with us and 
we went on and defended him. 
Q. At that time, after you properly suggested that he 
get other counsel, in your first letter, did you tell him that 
if you represented him in this case it would .be necessary 
for you to show that the insurance company was not liable 
and, later, that you would probably have to be against him 
if he wanted to enforce the judgment? · 
A. I don't know that I told him those words. Those let-
ters told him that plainer than I could tell him orally. 
Q. Now, on December 6th, 'Charlie Gray did 
p~ge 245 ~ not come down to see you to ask you to defend 
him, did he? 
A. No, sir. 
Q. You considered it of material value enough for you to 
write this in your files and come to Suffolk and seek out 
Charlie Gray so that you could continue to represent him, 
dicln 't you? 
A. Well, for the reason that I have just stated, that we 
had, to be here anyway, and if this was agreeable to him 
for us to represent him, "re would represent him under those 
terms and conditions only. 
Q~ Now, Mr. Bragg, you came from Norfolk up here to see 
·Charlie? 
A. I don't kno'v that I made a special trip. 
Q~ Where did you find him? 
A. In the 1\iarket. 
Q. In the Market? 
A. I think so. 
Q. And he signed this paper, here? 
A. Yes, sir. 
G. Ellis v. New Amsterdam Casualty Co. 167 
Q. And you put in this paper "The said Charles Gray 
further requests that the attorneys for the said New Amster-
dam Casualty Company, of Baltimore, :M.aryland, represent 
him as his attorney". Chaerlie Gray never asked you any 
such thing, did he f 
A. I 'vent over the matter with him, explained it to him, 
and asked him if he wanted to sign it under 
page 246 } those ter1ns and conditions, and he said he would 
be glad for me to do it. 
Q. And this was written that he requested you to repre-
sent him before you got here, wasn't it? 
A. I think the paper was prepared in my office, that is 
true. 
Q. N o,v, Mr. Bragg, in the second place, this thing, up at 
the first here: "It is hereby stipulated and agreed by and 
between the New Amsterdam Casualty Company, of Balti-
more, lVIaryland, and Charles Gray, that any action taken by 
the said insurance company or its attorneys in investigating 
and/or attempting to adjust and/or adjusting andjor de-
fending any claims andjor handling any litigation growing 
out of an accident to Gaston Ellis which occurred on the Vir~ 
ginia-North _Carolina Hig·hway at or near Sheriff Rawles' 
house. on or about the 26th day of July, 1934, should not be 
considered as a waiver of the said insurance company's rights 
to deny liability under any policy or policies issued to Solo-
mon ,Jaffe and in effect at the time said accident occurred, nor 
shall the execution of this agreement be considered as a 
waiver of any rights under said policy or policies". 
Now. when you went to see Charlie Gray and you had de-
nied that you ·were representing him, did you suggest that 
before he sigll. any such agreement as this, waiving the rights 
that are put in here, he should hav.e counsel to advise him? 
A. I don't know that I did. 
pag-e 247 ~ Q. But you did put in there, before you left 
N~rfolk, that he requested you to do it, didn't 
vou~ 
· A. Well, he could make that request when I got to Suffolk 
if he wanted to. and he didn't have to sign that, you under-
stand. He could have ~;one on and gotten his counsel, accord-
ing- to that letter, and it 'vould have suited us. 
Q. As a. matter of fact, when you told him you were out of 
the case, to begin with, and that you all would not represent 
hin1 and suggested that he employ counsel, you came here 
and had him sign a statement without any advice of counsel, 
atten1pting to ·waive a~l rights against the company, didn't 
you! 
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A. You mean that we attempted to do itY He did it and 
he thoroughly understood it. 
Q. WhatY 
A~. He thoroughly understood it. 
Q. Do you think that that man can thoroughly understand 
the legal complications that you have got in this first para-
graph of this paperY 
·A. He thoroughly understood that in our representing him 
he would not be protected in any \Vay under this policy, that 
is what he thoroughly understood, and that we did not waive 
any of our rights in defending him under that policy to Mr. 
Jaffe. 
Q. And this was not done until December 6, 
page 248 ~ 1934f 
A. That is what the contract says. 
The Court: Don't go over that any more. It is there 
for everybody to see the contents and what is in it. 
Mr. Godwin: Your Honor, I just like to present my side 
of the case. , · 
The Court: Well, present it, but don't re-present it, that 
is what I am getting· at. There is more time killed in go-
ing over and over and over. . 
MRS. ANNIE S. BOYER, . 
a witness on behalf of the defendant, being duly sworn, was 
examined and testified as follows ~. 
Examined by Mr. Bragg: . 
Q. Mrs. Boyer, will yon state yonr name, pleasef 
A. Annie S. Boyer. 
Q. And do you live in Suffolk¥ 
A. I do. 
Q. How long have you been living here, Mrs. Boyer! 
A. .All my life. . 
Q. And by whom are you employed, Mrs. Boyer Y 
A. Insurance Department American Bank & Trust Com-
pany. 
Q. Who is in cl1arge of that departmentf 
A. Mr. Herman Jones. 
Q. Mrs. Boyer, do you remember the time that 
page 249 ~ this accident occurred. between one of Mr. Jaffe's 
trucks and M.r. Ellis f 
.A. I do .. 
Q. Do you remember whetl1er or not Charlie Gray came 
to your office the morning after this accident and made the 
statement to Mr. Jones in your presence f 
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A. He did. 
Q. Did yon 'vrite that statement (showing the witness de-
fendant's Exhibit No. 2)? 
A. I did. 
Q. Was that the statement that he made to :.M:r. Jones in 
your presence 7 
A. It was. 
Q. Did Mr. Jones make any suggestions to him as to what 
he should put in that statement? 
A. He did not. 
CROSS EXAMINATION. 
By Mr. Godwin: 
Q. Who di.ctated the statement to yon~ 
A. Didn't anybody dictate it to me. . Mr. Jones took it 
down on a piece of yellow paper as Charlie Gray told it to 
him, and I copied it. 
Q. Then, all you know about it is, Mrs. Boyer, t~at you 
. • copied Mr. Jones' statement, what Mr. Jones 
page 250 ~ had written t 
A. Yes, but ·Charlie Gray gave M.r. Jones the 
statement in my presence. I heard what Charlie Gray said to 
Mr. Jones. 
Q. Were you busy typing, or were you sitting there as a 
·witness to listen to this particular story Y 
A. I was not sitting there to listen, but I did hear what 
he said. 
Q. You did not sign it as a witness? 
A. No, I did not sign it as a witness, because I did not see 
Charlie Gray sign it. 
Q. You· did not? 
A. No, sir. 
The Defendant rests. 
GASKIN ELLIS, 
recalled in rebuttal, was further examined and testified as 
follows: 
Examined bv 1\{r. Godwin: 
Q. Mr. Ellis. I went out one day with you to see some wit-
nesses, did I not? 
A. Yes, sir. 
Q. And we went to see this boy Cephas Warren, didn't we 1 
.... ,.,. In the Market, yes. 
Q. Did you hear me talk with him! 
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A. I heard you talk with him~ 
page 251 ~ Q. Did you hear me say what time he was work-
ing up at Mr. Jaffe's house~ 
A. Yes, sir, I heard him say what time he left. 
Q. What time did he say? 
A. He said he left at 3 o'clock, came straight by the market, 
got a piece of meat, and went straig·ht home, said he was 
not there when the truck left-told you so, and told you not 
to write it down, and he also told the other boy, "I told you 
he was g·oing to write it do·wn when I told him". 
CROSS EXAMINATION. 
By Mr. Bragg: 
Q. When did you go there Y 
A .. I couldn't tell you what day it was, but I went there 
with Mr. Godwin. 
Q. You can't tell us what day it was, but you can tell us 
everything Mr. Godwin said? 
A. It was Saturday before this last trial come up. 
Q. What date was that? 
A. I couldn't tell you what date it was. 
Q. Couldn't you tell whether it was January, February, 
March, .A!pril or May? 
A. I could not-when this last trial came up before. 
Q. And it was the Saturday before that? 
A. Yes, sir. 
Q. Who else was with you when you went down 
page 252 ~ there? 
A. I think we was by ourselves. 
Q. Did you talk with some of the other witness~s here be-
sides this man Warren? 
A. That's the only one I know. 
J. MELVIN LOVELACE, 
being duly sworn, testified on behalf of the defendant, in re-
butt~l, as. follows: 
Examined by Mr. Godwin: 
· Q. Mr. Loyelace, Pauline Whitehead said in her testimony 
that you and Fulcher went to her house and told her that you 
all 'vanted Bill Whitehead to testify that he used the truck, 
and further told her that he would get something for it. 
Did you tell her any such thing? 
A. I positively did not. Fulcher and I went around there 
to see her one morning, I don't know what time it 'vas, it 
was several months ago no,v, 'vith the idea of getting his 
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address. We understood he was in New York and, if I am not 
mistaken, Charlie Gray, I understood, was in New York, or 
contemplating going to New York. We went around there 
with the idea of getting his address so that 've could take his 
deposition in this matter, and we asked her for his address and 
she wanted to know what we wanted with Bill. I told her this 
suit 'vas pending and we 'vanted to get him to see 
·page 253 ~ whether he lmew anything· about this case, to see 
if he would testify in the case. We did not tell her 
what w·e 'vanted him to testify to, nor did we discuss the case 
'vith her. She said that she did not know his address but she 
'vould try and find it and 'vould tell Bill's father to come to 
see us. 
Q. Did he ever come? 
A. He never came. I don't know his father at all and I 
had never seen her until that morning. 
Q. Now, this boy Cephas Warren said that you and Fulcher 
and ·Charlie Gray came to see him at his sister's, down here 
on Church Street; was it you at all? 
.A. Fulcher and I went up there to see him · one day. I 
don't know whether it is his sister 's-some place on Milner 
Street. 
Q. Did you go to Church Street? 
A. No. I never saw him but that one time, and that was 
on ~Hiner Street, right back of the jail, one day about two 
o'clock. Fulcher and I 'vent there. I didn't know him, and 
he was eating dinner when we got there and he proceeded 
to eat his dinner until he finished, and we sat out there in 
the back yard and waited until he came out, and he was in a 
big· hurry to g·o somewhere, and I asked him what he kne'v 
about Charlie Gray and Bill Whitehead using this truck. I 
stated that I understood that he had hrought the truck down 
to Charlie Gray on one or two occasions, and wanted to know 
if that 'vas true, and he said 'he didn't want to 
page 254 ~ go to court about it, that he had been instructed 
not to g·et into this "mess" and he didn't want 
to g·et into it and be would not tell us anything, if he went 
to court he would tell what he knew then. And we spent, 
I suppose, fifteen or twenty minutes down there, but most 
of the tin1e we spent there was waiting for him to finish his 
dinner. 
l\1r. Godwin: The witness is with you. 
~{r. Bragg: No questions. 
l\fr. Godwin : That is our case. 
The Court: Have you gentlemen any instructions to offer? 
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Mr. Godwin: Yes, sir. 
Mr. Bragg: I have a motion to make before we offer any 
instructions. · 
(Thereupon, at 12:20 P. M., the jury was adjourned until 
2:00P.M.) 
Mr. Bragg: Your Honor, I want to renew my motion to 
strike this evidence. 
Your Honor has heard this entire case, the manner and 
methods that have been used in this case to produce the evi-
dence that has been produced. I don't believe this court 
or any other court will allo'v this evidence to go 
page 255 } before this jury. They have gone out and brought 
in this man Charlie Gray 'vho has testified and 
repeated his testimony in the other court most emphatically 
that he did not have the permission to use that truck that night. 
and that he was using it against Mr. Jaffe's orders and 
against his instructions, and the only evidence here today up 
to this point is Charlie Gray's evidence, and he goes on the 
stand here and commits perjury, saying what he told in the 
other court was not correct. 
The defendant has come in here and said that Charlie Gray 
did not have the right to use that truck, that he had been in-
structed on that particular day not to use it, and this evidence 
has been corroborated by this man Warren. So, the only evi-
dence that your Honor has today before you that he did have 
the right to use that truck is the evidence of Charlie Gray, 
who, I understand, is now being looked for by the ·City Police 
to be locked up as a perjurer. 
(The pending motion was further argued by counsel for 
the defendant.) 
The Court: I have dealt with the question, certainlY. this 
is about the third time, on your motion, or the same general 
principles. I do not think it is just what I think about the 
case that ought to govern. I had decided that I would sub-
mit to. the jury the question of whether or not this 
page 256} automobile was being driven at the time of the ac-
cident by permission, either expressed or implied, 
of Mr. Jaffe. If it was not, then it would not be liable, and 
I want the jury to pass on that question. I have grave 
doubts about the right to recover in this case, myself, but 
that is one of the facts that I think the case larg·ely turns upon, 
so I am going to submit that question to them an4 overrule 
your motion to strike. 
Mr. Bragg: I want to save the point, your Honor. 
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page 257 ~ INSTRU1C.TIONS. 
Plaintiff's lnstnwtion (1)-P, granted: 
"The Court instructs the jury that if they believe from 
the evidence that the truck of S. Jaffe was covered by a policy 
of insurance, and that Charlie Gray was legally operating the 
said truck at the time of the accident with the consent of S. 
Jaffe, expressed or implied, you shall find for the Plaintiff.'' 
Mr. Bragg: The defendant objects and excepts to the rul-
ing· of the Court in granting Instruction No. ( 1 )-P offered 
by the plaintiff, on the grounds that the plaintiff is not 
entitled to any instructions; that the Court should have sus-
tained the defendant's motion to strike the evidence·; third, on 
the further gTound that the evidence here sho,vs that Charlie 
Gray had been told by the owner of the truck, S. Jaffe, not 
to u~e that truck on that night, and if he had been in the 
habit of using the truck prior to the afternoon of the acci-
dent, his permission to use it had been cancelled by the owner 
on that particular afternoon, and at the time that the acci-
dent occurt~d he was using the truck without the knowledge 
and consent and against the orders of the owner of the truck, 
and not about the owner's business, and that he testified to 
this in a former trial on June 17, 1935, in the 
page 258 ~ case of Ellis v. Jaffe and Gray, and, therefore, 
this instruction is improper and should not have 
been granted. And on the further ground that this instruction 
is in direct conflict with Instruction No. 2-D offered by the 
defendant and granted by the Court for the defendant. 
Defendant's Instruction 1-D, refused: 
''The Court instructs the jury that the burden of proof i~ 
upon the Plaintiff to prove affirmatively by a preponder-
ance of the evidence that Charlie Grav at the time of the acci-
dent: · ., 
"1st. was legally operating said truck with the permis-
sion expressed or implied of the named assured, S. Jaffe. 
''2nd. that the said "truck at the time of the accident was 
being operated for the occupation or business of the named 
assured, S. Jaffe, as a merchant. 
'' 3rd. tl1at the said truck at the time of the accident was 
operated for commercial delivery. 
''If, after hearing all of the evidence, you believe from the 
evidence that tl1e Plaintiff has failed to prove all of the pro-
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visions set forth in this instruction, then you must :find for 
the Defendant.'' 
1vir. Bragg: The defendant objects and excepts to the re-
fusal of the Coul't to grant Instruction No. 1-D offered by 
the defendant, on the grounds that this instruc-
pag·e 259 ~ tion is a proper statement of the law· governing 
this case in that it sets forth that the plaintiff 
must prove by a preponderance of the evidence, :first, that 
the truck was legally operated with the permission of the 
named assured, Jaffe; second, that the said truck, at the time 
of the accident, was being· operated for the occupation or 
business of the named assured, S. Jaffe, as a merchant; and, 
third, that the said truck, at the time of the accident, was 
being operated for commercial delivery. It was necessary, 
according to our theory of the case, for the plaintiff to prove 
all three of these provisions of the policy before he could 
recover against the defendant. The policy plainly sets forth 
these provisions, and, therefore, the Court should have 
granted this instruction. 
Defendant's Instruction 2-D, Granted: 
''The Court instructs the jury that even though you may 
believe from the -evidence that prior to the ·date on which 
this. accident occurred Charlie Gray had the implied permis-
sion of S. Jaffe to use the truck, yet if you further believe 
from the evidence that on the date on which this accident oc-
curred S. Jaffe expressly instructed Charlie Gray not to use 
the truck for his own purposes and thereby revoked the im-
plied permission which had formerly been extended to Char-
. li.e Gray, then you must find a verdict for the 
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Defendant's I nstr~tction 3-D, Re/ttts~d: 
'~The Court instructs the jury that the burden of proof is 
upon the plaintiff to prove affirmatively by a preponderance 
of the evidence that at the time of the accident the truck was 
being used in the business, trade or occupation of S. Jaffe 
and for the purpose of commercial delivery. If, after hearing· 
all of the evidence, you believe from the evidence that the 
plaintiff has failed to carry this burden of proof, you must 
find for the defendant.'' 
1\{r. Bragg: The defendant objects and excepts to the rul-
ing· of the Court in refusing Instruction 3-D, which told the 
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jury that the burden of proof is upon the plaintiff to prove 
·that at the time of the accident the truck was being used 
in the business, trade, or occupation of S. J a:ffe and for the 
purpose of commercial delivery. This instruction was of-
fered after the Court refused to grant Instruction 1-D. We 
submit that this instruction is a proper statement of the law 
governing the construction of the insurance policy b~tween 
the defendant and S. Jaffe and also the law governing this 
case. 
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'lThe Court instructs the jury that if you believe from the 
. evidence that Charlie Gray was using the truck at the time 
of the accident for his pleasure or business and not about 
the business of S. J a:ffe, and not for the purposes for which 
the said truck was insured, namely commercial delivery, then 
your verdict must be for the def~ndant. '' 
Jv(r. Bragg·: We object and except to the refusal of the 
Court to grant Instruction No. 4-D offered by the defendant, 
on the ·ground that this instruction. told the jury that if they 
believed from the evidence that ·Charlie Gray was using the 
truck at the time of the accident for his pleasure or busi-
ness. and not about the business of S. Jaffe, and for the pur-
poses for which said truck \Vas insured, namely, commercial 
delivery, then their verdict must be for the defendant. We 
offered this instruction after the Court refused to grant In-
structions 1-D and 3-D, and we sumit that this instruction 
is a proper statement of the la.w governing the policy of in-
surance and the facts and circun1stances under wh1ch this 
truck was being used at the time of the accident. 
Thereupon, at 1 :00 P. lVI., a recess was taken until 2:00 
P.M. 
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The court re-convened at 2:00 P. M., the expiration of the 
recess. 
After receiving the foregoing instructions granted .by the 
Court and hearing argument of counsel, the jury ret1red to 
their room and, after a time, returned to the court room and 
returned the following verdict: 
"We the jury find for the plaintiff. 
H. H. POWELL, Foreman.'' 
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·The Court: The jury will be discharged. 
Mr .. Bragg: Your Honor, we want to make a motion that 
the . Court set aside the verdict of the jury and enter judg-
ment· for the defendant, or, in the alternative, grant the 
defendant a new trial, on the grounds that the verdict is con-
trary to the law and the evidence; that the Court erroneously 
admitted evidence that should not have been admitted; that 
the: Court improperly granted instructions for the plaintiff 
and improperly refused instructions asked for by the defend-
ant; and that the Court erred in overruling the defendant's 
n1o.tion to strike the evidence. 
The Court: I don't know whether you can add 
page 263 ~ anything to what has been said about it. As I 
have said to you all here, I am in great doubt 
about the case-very great doubt-but I am going to over-
rule your motion. 
Mr. Bragg: Will your Honor set the motion down for ar-
gument at some future day! 
The Court : . I can do that if you want to, if you think you 
can add anything· to what has already been said on the ques-
tion. 
Mr. Bragg: Your Honor, I would like to have the privi-
lege to argue it on some day that will suit you. Of course, 
if your Honor has made up his mind that it won't be neces-
sary, I will not take the time of the Court to argue it. 
The Court: I will not say that, because I don't know what 
law you might produce, but, unless it is something new, I 
would not be likely to chang·e my course.. If you have any-
thing in the way of authorities that could convince me that 
I had ruled in error, it would be proper to change it. If you 
want time to look into it, I will give you a reasonable time .. 
Note: The motion was continued to June 22, 1936. 
page 264 r JUDGE'S CERTIFICATE. 
I, J. L. McLemore, Judge of the Circuit Court of the City 
of Suffolk, Virginia, who presided over the foregoing trial 
of the case of Gaskin Ellis v. New Amsterdam ·Casualty 
Company, A Corporation, in said court, at Suffolk, Virginia,. 
on the 25th and 26th days of May, 1936, do certify that the 
foregoing is a true and coiTect copy and report of the evi-
dence, all of the instructions offered by the parties 'l.nd the 
instructions granted and refused by the 'Court, and the other 
incidents of the trial of the said case, with the objections,. 
motions, and exceptions of the respective parties, as therein 
set forth. 
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As to the original exhibits introduced in evidence, as shown 
by the foregoing report, to-wit: 
Plaintiff's Exhibit A-Certified Copy of Notice of Motion in 
the case of Gaskin Ellis v. Solomon Jaffe and Charlie Gray, 
litigated in the Circuit Court of N ansemond County, Virginia; 
Plaintiff's Exhibit B~Certified Copy of Order entered in 
said case in said court ; · 
Plaintiff's Exhibit C-Certified 1Copy of Judgment en-
tered in said case in said court; · 
Plaintiff's Exhibit D-Certified Copy of Execution issued 
upon said judgment, directed to the Sheriff of N ansemond 
County; 
Plaintiff's Exhibit E-Certified Copy of Execution issued 
upon said judgment, directed to the Sergeant of the City of 
Suffolk; 
Plaintiff's Exhibit F-Affidavit of Charlie Gray, dated 
September 17, 1935; 
page 265 ~ Plaintiff's Exhibit G-Deposition of William 
Whitehead, taken April 4, 1936, in this case; 
Plaintiff's Exhibit It-Copy of Automobile Policy No. L. 
A. 284235, issued by New Amsterdam ·Oas.ualty Company to 
S. Jaffe; 
Plaintiff's Exhibit !-Letter October 5, 1934, S. Burnell 
Bragg to J. M. Lovelace ; 
Defendant's Exhibit 1-Certified Copy of Verdict of 
Jury in case of Gaskin Ellis v. Solomon Jaffe and Charlie 
Gra.y (appearing on back of Plaintiff's Exhibit A, above de-
scribed); 
Defendant's Exhibit 2-Statement of Charlie Gray, dated 
July 27, 1934; 
Defendant's Exhibit 3----Copy of Statement of Charlie 
Gray, August 8, 1934; . 
. Defendant's E·xhibit 4-Agreement beteen New Amster-
dam Casualty Company and Charlie Gray, dated December 
6, 1934; 
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Defendant's Exhibit 5-Letter dated March 18, 1936, to 
Pauline Whitehead, signed "Bill"; 
Defendant's Exhibit 6---..JCopy of Letter dated December 
1, 1934, S. Burnell Bragg to Charlie Gray; and, 
Exhibit A with Defendant's Plea-Reporter's Transcript 
of the testimony of certain witnesses in the trial of the case 
of Q-askin Ellis v. Solomon Jaffe and Charlie Gray, filed 
wi~h defendant's special plea in this case, 
said exhibits having been initialed by me for the purpose of 
identification, it is agreed by the. plaintiff and the defendant 
that said orig·inal exhibits shall be transmitted to the Supreme 
Court of Appeals as part of the record in this case, in lieu 
of certifying to said Court copies of said exhibits. 
And I do further certify that the attorneys for the defend-
ant, New Amsterdam Casualty Company, had rea-
page 266 ~ sonable notice in writing, given by counsel for the 
complainant, Gaskin Ellis, of the time and place 
where the foregoing report of the testimony, exhibits, in-
structions,. motions, exceptions, and other incidents of the said 
trial would be tendered and presented to me for signature 
and authentication. 
Given under my hand this 9th day of September, 1936, 
within sixty days after the entry of the final judgment in 
said case. · 
page 267 ~ 
JAMES L. McLEMORE, 
J udg·e of the Circuit Court of the City of 
Suffolk, Virginia. 
CLERK'S ·CERTIFICATE. 
I, C. L. Hutchins, Clerk of the Circuit Court of the City 
of Suffolk, Virginia, do certify that the foregoing report of 
the testimony, exhibits, instructions, motions, exceptions, and 
· other incidents of the trial in the case of Gaskin Ellis v. New 
Amsterdam Casualty Company, together with the original 
exhibits therein referred to, all of which have been duly au-
thenticated by the Judge of said Court, were lodged and 
filed with me as Clerk of the said Court on the 10'' day 
of September, 1936. 
CHA:S. L. HUTCIDNS, 
Clerk of the Circuit Court of the 
City of Suffolk, Va. 
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In the Clerk's Office of the Circuit Court. of the :City of 
Suffolk, on the 11" day of September, 1936: 
I, Chas. L. Hutchins, Clerk of the Circuit Court of the 
City of Suffolk, do hereby certify that the foregoing is a true 
transcript of the record in the case of Gaskin Ellis versus 
New Amsterdam Casualty Company, lately pending in said 
Court. 
I further certify that the same was not made up and com-
pleted and delivered until the defendant had received due 
notice thereof, and of the intention of the plaintiff to apply to 
the Supreme Court of Appeals of Virginia for a writ of error 
and supersedeas to the judgm;ent aforesaid.· 
Teste: CHAS. L~ HUTCHINS, Clerk . 
.A Copy-Teste: 
M. B. WATTS, C. C. 
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